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I. Introduction

On November 27, 2018, the Committees on Justice System, chaired by Council Member Rory Lancman, and General Welfare, chaired by Council Member Stephen Levin, will hold a joint oversight hearing titled, “Oversight: Removals from Parents and Caregivers in Child Welfare Cases.”  Expected to testify are representatives from the Administration for Children’s Services (ACS), child welfare advocates, legal service providers and other interested parties.
II. Child Welfare Background 
The federal Child Abuse Prevention and Treatment Act (CAPTA) defines child abuse and neglect as “any recent act or failure to act on the part of a parent or caretaker, which results in death, serious physical or emotional harm, sexual abuse or exploitation, or an act or failure to act which presents an imminent risk of serious harm.”
 ACS elaborates on the definition, stating that child physical abuse occurs when a parent or caretaker inflicts or allows someone to inflict serious physical injury other than by accidental means.
 This includes a parent creating a condition or allowing the condition to be created, that leads to a child becoming the victim of serious physical injury.
 ACS defines neglect as the failure of a parent or caretaker to provide needed food, clothing, shelter, medical care, or supervision to the degree that the child’s health, safety, and well-being are threatened with harm.
 This includes failure to support a child’s educational needs, failure to provide medical or mental health care and exposing a child to family violence.

Reports of abuse and neglect go through the Statewide Central Register of Child Abuse and Maltreatment (SCR) hotline, maintained by the New York State Office of Children and Family Services.
 Most reports come from mandated reporters, which the state widely defines.
 SCR staff relay information from the calls to the local child protective services for investigation, which is ACS in New York City. The large majority of allegations are for neglect (65%), while 15% are for substance abuse and 10% are for physical abuse.
 Of the 59,166 investigations that ACS conducted in Fiscal Year 2018, 38.7% found credible evidence of abuse or neglect.
 The caseload of child protective specialists was 12.5 in FY18.
 
III. ACS Investigation Process

As previously mentioned, once the SCR believes a report of abuse or neglect warrants an investigation, the SCR will direct ACS to begin a child protective investigation. A family is contacted by ACS once the agency has received a report from the SCR that a child has allegedly been abused or neglected. ACS is required to investigate all reports received to ensure the safety and well-being of every child listed on the report.
  ACS seeks to find any credible evidence of the alleged abuse or neglect. A Child Protective Specialist (CPS) will take the following steps during an investigation:

· Have 24 hours to gather more information from the reporting person, if known.

· Make an unannounced visit to the child’s/youth’s home within 24 – 48 hours of the report. The CPS must see and speak to all children living in the home or with other caretakers, as well as all children/youth that are present in the home during the investigation.

· Speak to all adults or caretakers living in the home.

· Give the home a letter called a Notice of Existence, informing adults in the home that they have an open investigation of abuse or maltreatment. If an adult is not home, the CPS will leave a Notice of Home Visit letter informing residents of the visit.

· Check to make sure the home is free of hazards, has adequate food, safe sleeping arrangements, etc.

· Go to the child’s/youth’s school, talk to family members and other people who may know the child/youth, like a neighbor, building superintendent, teacher, doctor, nurse, NYPD, etc.

· During the investigation, if it is determined that services are required, ACS will refer adults in the home to services and work with them to help receive those services.

· The CPS may offer the family Preventive Services (including mental health, substance use and other programs) or ask them to attend an Initial Child Safety Conference (ICSC) as a result of concerns noted during the investigation. 

Within 60 days or fewer, the CPS determines whether or not the report is “indicated” or “unfounded”.
 If the CPS found enough evidence to support the claim that a child has been abused or neglected, the report is deemed as indicated. Parents receive a letter from the CPS called a “Notice of Indication,” informing them that the SCR report was indicated.
  The letter also notifies parents of their right to ask for a review of that decision. The request must be made within 60 days of the receipt of the letter.
  If the CPS did not find enough evidence to support the claim that a child has been abused or neglected, parents receive a letter from the SCR that the report was unfounded.
  However, even an unfounded report stays in the SCR for 10 years.
 All reports made to the SCR are kept on record until the youngest child in the family at the time of the investigation turns 28 years old.
  Once an investigation has been completed, results may vary, as follows:

· Closed with ACS, no services are needed.

· Referred to a community-based organization and closed with ACS.

· Referred to an ACS contacted preventive provider in the family’s community, and CPS closes its investigation.

· When there are heightened concerns but the child/youth will remain in the community with their parent/caretakers, the family can be referred to Family Court for court-ordered supervision. The family court could mandate the parent/caretaker to participate in services and for heightened oversight.

· When a child/youth cannot remain safely in the community with their parent/caretakers a child may be temporarily placed in out-of-home care.
The chart from ACS below summarizes the investigation process:
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Even when ACS chooses to “indicate” a case, they do not have to file a petition in family court. However, as the number of SCR investigations in NYC has risen sharply in recent years
 so has the number of children with Article 10 child protective proceeding filings (i.e. brought to family court)[image: image1.png]


.

In calendar year 2017, 67.5% of Article 10 initial hearing outcomes resulted in court ordered supervision, 18.9% resulted in the child being removed from the home and 13.7% were “other/unspecified,” which included released with no supervision.
 
IV. Emergency Removals

If at any point during an investigation ACS determines that a child is not safe in the child’s home an emergency removal may occur.
 An emergency removal occurs when a child is taken from a home before a case is brought to a Family Court judge during the hours when Family Court is not in session.
 Emergency removals only occur if the CPS determines that harm or risk to a child is immediate.
 If a child is removed without the permission of a judge, the CPS must file a petition in Family Court within the next business day.
 If a child is removed, the child’s parent has the right to ask a judge to have their child returned.
 However, a judge must first hold a hearing before determining whether a child can be returned – a “1028 hearing,” which is described in more detail further on in this report.

After an emergency removal occurs, ACS arranges for a parent to attend an ICSC to discuss what a parent should do to keep a child safe.
 At the ICSC, parents have the right to bring family members or other supports. Additionally, parents are offered the services of a Parent Advocate.
 A Parent Advocate disseminates information about parents’ rights and responsibilities, assists with any concerns or communication issues between a parent and ACS, or another agency under contract with ACS, and shares a parents’ concerns with ACS leadership and other agencies to improve services. 
  
Advocates have raised concerns that emergency removals have risen since the death of Zymere Perkins in October 2016.
 Historically, such high-profile child deaths have led to increased pressure on the child welfare system, with a greater number of reports to ACS of possible neglect and abuse.

V. Path of a Family Court Case

Whenever a child is removed, the parent-respondent has a right to a hearing within three days – a “1028” hearing, as that is the section number in the family court act. Under that statute the hearing must happen within three days of the request, and the court must reunite the family respondent-parent and the child unless it finds that doing so would put the child’s life or health at “imminent risk.”
 These hearings are designed to be rigorous – courts have determined that the hearing must be more than simply identifying a harm, but that the court must “balance that risk against the harm removal might bring.”
 


Despite the statutory provision that 1028 hearings must happen within three days, they often take much longer. As discussed above, ACS can choose whether or not to trigger a 1028 hearing by not doing an “emergency removal” of the child. However, according to one report, the number of emergency removals has skyrocketed – up 28% in October 2016 to May 2018 compared to October 2014 to May 2016.
 Because of the rise in emergency removals, judges often have to schedule multiple 1028s in a single day, allotting only 30 minutes for each. Because there are so many considerations, and (as outlined below) so many attorneys involved, even multiple sessions of 30 minutes is not enough to complete the hearings. As a result, it can take months for a 1028 hearing to be resolved, with the child being separated from their parents and suffering immense trauma for that entire time with no judicial consent to their removal. One 1028 hearing took 23 court appearances over 28 weeks, only to find that there was no imminent risk.
 
But even if the parent-respondent wins the hearing, and the child is returned to the home, the case continues, and family court cases necessitate enormous resources. Every child, regardless of their age, has a right to a law guardian – a lawyer who is assigned to represent them.
 The law guardian can be on the same page as the parent-respondent’s family defense attorney, but need not be. If there is a second parent accused of abuse or neglect, that parent will have their own attorney.
 ACS is also represented by an attorney that represents the agency and their caseworkers. Because of how many people are charged, and how many children are often named in petitions, it is not unusual for some cases to have seven or more attorneys.
  
Once a case is initiated, there are several potential outcomes. One is “Court-Ordered Supervision,” with the child returned to the respondent-parent or another family member, but with ongoing services that include mandated compliance with announced and unannounced visits. Other options are removal to another parent or family member that has played a “significant positive role” in the child’s life.
 Before being placed with another family member, ACS performs a home assessment and a background check. The child can also be remanded to foster care, either kinship or non-kinship. Regardless of the option chosen, the parent-respondent has a right to an immediate plan for visits with their children. Any time a child is “released” before disposition of a case, ACS can ask the court to return the child to foster care. 

Once the child’s status has been determined in the intake appearance, the case continues to a series of conferences, where service plans, visitation schedules, pretrial motions, and discovery are decided. Cases often resolve at a settlement conference. A “submission”
 is an agreement to a general finding of neglect without any specific admissions, and can come with mandated services. Many cases also resolve with an Adjournment in Contemplation of Dismissal, where supervision and mandated compliance can continue for a year. Programming tends to parenting skill classes, counseling, drug treatment and anger management classes. If at the end of that year the court is satisfied, the petition is dismissed, however the “indicated” case still stays with the SCR until the youngest child turns 28. 

Most cases are resolved in conferences. However, if there is no settlement, the case goes to the fact-finding, or trial, stage. While the specifics of fact-finding are beyond the scope of this hearing, it is important to note that the hearings happen in piecemeal sections, meaning these “trials” happen in months, not days.  If there is no finding of abuse or neglect, or the case is dismissed at an evidentiary hearing, or ACS withdraws their petition, the case is over. It is important to note that unlike 1028 or permanency hearings, there are no statutory deadlines for when fact-findings must happen. 
As a result, the time it takes to get to fact-finding and dispositional hearings are a measure for court inefficiency. The median number of months to get to a disposition had slowly improved – it took 10.5 months citywide in 2006, and “only” 8.6 months in 2013.
 However, there has been a 54% increase in filed Family Court petitions since 2014 and advocates say that the number of months to get to a fact-finding is rising again.
 This means that parents can be in programming, and children placed in foster care, sometimes for over a year, even though no neglect or abuse allegations have been substantiated yet. It is well documented that separation from a caregiver can be detrimental to a child, even for short periods of time. For children, their sense of time focuses on the present and for young children periods of weeks or months are not comprehensible.
 
To substantiate a finding of neglect, the court must find a failure to provide adequate food, shelter, hygiene, clothing, school attendance, medical care, and/ or supervision to a child. Neglect can include excessive corporal punishment (hitting or spanking), failure to treat a mental health condition, and misusing drugs or alcohol to the extent that the child is or can be harmed. A substantiation of abuse can mean either physical or sexual abuse. Physical abuse generally means that a respondent has harmed a child, or allowed a child to be harmed, and that harm has resulted in or could have resulted in serious injury or risk of death. Physical abuse is more severe than excessive corporal punishment. Sexual abuse is defined the same way that sex abuse crimes are defined in the penal law. A parent who fails to protect her/his child from physical or sexual abuse can also be the basis for the substantiation of an abuse allegation.

If there is a finding of abuse or neglect, the court proceeds to dispositional hearing, a sentencing-equivalent.
 Child-placement and mandated services are generally the questions at dispositional hearings. Visitation plans must be the least restrictive consistent with the child’s safety.
 If the child is in the care of the respondent-parent, then judges generally keep the child at home but order ACS supervision for a year. Findings of abuse or neglect stay with the SCR, and generally bar respondents from working with children, adopting, or becoming a foster parent.  
If the child is not in the care of the parent-respondent or the other parent, then permanency hearings continue throughout a case.
 The first permanency hearing occurs within eight months after the child is removed, and continues for every six months that the child is in foster care. The standard is very broad “best interests” of the child. 

If the child is eventually not returned to the parent-respondent, various other placement options comes into play. If a relative has been the child’s foster parent for over six months, OCFS can use the Kinship Guardianship Assistance Program (KinGAP) to achieve a permanent placement. ACS has been moving towards this option, what they call Kinship Care. In Fiscal 2018, 33.9% of foster children were placed with relatives and 93.3% of siblings were placed in the same foster home.

If the child has been in foster care with a non-relative, ACS can move for “another planned permanent living arrangement” (APPLA) for a long term solution. However, despite the rise in family court petitions being filed, the foster care census in New York City has been steadily declining for years. The number of children in foster care dropped from 11,750 in Fiscal 2014 to 8,732 in Fiscal 2018.
 However, of those in foster care, only 36% of children were placed in their community.
 If a child has been in foster care for 15 of 22 months, a TPR (“termination of parental rights”) hearing must be held unless the parent agrees to a conditional surrender of those rights. 
VI. Consequences of Child Removal 
The removal of children from their home is shown to have a deleterious effect on children. These children are traumatized from being separated from their biological parents.
 Research shows that they experience irreparable sense of loss, confusion, and mistrust stemming from the separation.
 These issues are generally inadequately addressed by the foster care system where many of these children end up.
 Because removal and placement in the foster care system is generally harmful and traumatizing for children, research suggests it is better for children to remain with their families and receive appropriate support services unless there is sufficient proof of abuse and neglect.

In addition, children who are placed in foster care as a result of a removal tend to have poor life outcomes. Research shows that these children tend to have lower high school and college completion rates than their peers in the general population.
 They are also likely to have higher dropout and suspension rates than children who are not in foster care.
 Because these outcomes are associated with economic mobility, children placed in foster care are generally at an economic disadvantage with respect to earnings and employability well into their adulthood because of poor educational outcomes.
 Research also indicates that children in foster care are more often involved in criminality than their peers in the general population.
 But children who were placed with extended relatives show less criminal behavior than children in nonrelative foster care.
 

These life outcomes for children in foster care are associated with trauma stemming from multiple placement and school moves, maltreatment, loss of family and friends, among other factors.
 However, even when children are reunified with their biological families after placement in foster care, they tend to have more behavioral problems than those who are not reunified.
 Researchers theorize that the reason for this has do with the problem that led to initial removal still being present when children returned home and stressors associated with reunification (e.g. renegotiating relationships), among other factors.

VII. Issues and Concerns

At today’s hearing, the committees would like to learn how ACS determines when to use emergency removals to separate families, gather better data on the total number of emergency removals, and how the city’s family courts are handling the influx of emergency removals and Article 10 petitions. In addition, the committee would like to explore the ways in which child protective specialists, ACS attorneys, law guardians, and family defense attorneys can work together to mitigate the trauma caused to children and parents by the removal process. 
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