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Title:
A Local Law to amend the administrative code of the city of New York, in relation to the creation of a comprehensive wetlands protection strategy for New York City.

Administrative Code:


Amends Chapter 5 of title 24 by adding a new 


section 24-528

Introduction
On Wednesday May 6, 2009 at 10 a.m., the Committee on Environmental Protection, chaired by Council Member James Gennaro, will hold a hearing on the above-listed bill which is related to protection of wetlands.

I. Background
a. What are Wetlands?

Wetlands are transition areas between uplands and aquatic habitats
.  Generally, wetlands include swamps, marshes, bogs and wet meadows.
  The New York State Department of Environmental Conservation (“DEC”) defines wetlands as “areas where land and water meet. As transitional areas between aquatic and upland plant and animal communities, wetlands often have some of the qualities of both kinds of animal and plant communities. Wetlands also occur where the groundwater occurs near or at the surface, saturating the soil and the root zone of the plants that grow there.”
  These most prevalent and widely distributed wetlands in North America are non-tidal marshes, which are mostly freshwater marshes.
 Tidal marshes are freshwater, brackish (somewhat salty), or saline (salty), and…are most prevalent in the United States on the eastern coast from Maine to Florida and continuing on to Louisiana and Texas along the Gulf of Mexico.”
  
b. What are the benefits of Wetlands?

There are many functions that tidal marshes perform which are beneficial to bodies of water.  For example, tidal marshes, buffer stormy seas and prevent flooding, slow shoreline erosion, and absorb excess nutrients before they reach the oceans and estuaries. High concentrations of nutrients can result in oxygen levels low enough to harm wildlife.
 Wetlands also provide vital food and habitat for clams, crabs, and juvenile fish, as well as offering shelter and nesting sites for species of migratory waterfowl.

The marshes of New York are of great ecological importance and perform an essential role in controlling floods and in protecting a vast swath of the City’s shorefront from storms and erosion.”
   Furthermore, wetlands “are vital for protection of the environment and public health.  Wetlands are transitional areas that act as buffers between open waters and uplands and provide functions that: filter pollution, purifying our drinking water, and protecting rivers, lakes, and coastal waters from pollution, such as sediment, nutrients, chemical contaminants, and bacteria…”
  Moreover, “[i]n the New York City drinking water watershed, the pollution filtration and aquifer recharge provided by wetlands is extremely important for protecting the quality of water that serves over nine million people.  Wetland environments act as buffers for streams, rivers, lakes, and drinking reservoirs because they trap, uptake and transform harmful nutrients, heavy metals, pesticides, and organic pollutants before they can flow into downgradient water bodies.”

Coastal wetlands are said to be the most productive ecosystems on Earth.
  The bidirectional movement of water caused by tides is believed to augment this productivity.
  More than half of the commercially harvested fish in the United States spent some portion of their life cycle in estuaries and coastal waters
. Coastal habitats are spawning grounds and provide habitat and shelter for finfish, shellfish and other wildlife.
 Coastal habitats also provide resting, spawning and breeding habitat for eighty-five percent of waterfowl and migratory birds and forty-five percent of the nation’s endangered and threatened species.
  Studies show that the economic value of coastal habitats is likely in the hundreds of billions of dollars.
  Coastal fisheries generate more than one billion dollars annually from recreational fishing and approximately twenty-five percent of all recreational fishing in New York takes place in coastal waters.

Finally, wetlands provide areas for recreation, education and research.
  Often wetlands are the only green space remaining in an increasingly developed urban area.
  Without wetlands, birds like the American Oystercatcher, on the Audubon Society’s 2007 Watchlist for habitat loss, may become locally extinct.

c. Wetlands Loss in New York City

New York City once contained 224,000 acres of freshwater wetlands. This valuable ecosystem was able to slow erosion, prevent flooding by retaining storm waters, filter and decompose pollutants, and would have even been able to slow global warming by converting carbon dioxide into oxygen at a prodigious rate.  In the past 200 years most of this land has been filled for construction, development or dredged for transport.  Only 2,000 acres of freshwater wetland, or less than one percent of the historical freshwater wetlands remain in the City today, and many species that once called these wetlands home have been lost forever.
  Coastal wetlands in New York historically covered approximately 100,000 acres but seventy-five percent of coastal wetlands in New York City, including salt fresh tidal marshes, have also been lost.  The loss of these wetlands has resulted in the loss of the species that inhabited them, but the loss of species diversity, pales in comparison to the loss of ecosystem diversity, which is the loss of variation in the collection of assemblages, communities and habitats within a region.  The loss of ecosystem diversity presents the gravest threat to local biological diversity because it involves the loss of habitat and that threatens to eliminate the entire community and all the species that inhabit the habitat.
  
Development presents a significant threat to the remaining wetlands but and even greater threat is posed by sea level rise.  According to the United States Environment Protection Agency (EPA), the National Oceanic and Atmospheric Administration (NOAA) and the United State Geological Survey (USGS), three respected scientific agencies, global sea level is rising, and there is evidence that the rate is accelerating
. Increasing atmospheric concentrations of greenhouse gases, primarily from human contributions, are warming the atmosphere and oceans.
 Warmer temperatures raise sea level by expanding ocean water, melting glaciers, and thereby increasing the rate at which ice sheets discharge ice and water into the oceans. Rising sea level and the potential for stronger storms present an increasing threat to coastal cities and their infrastructure, beaches, wetlands, and ecosystems.
  The Intergovernmental Panel on Climate Change (IPCC) predicts that the average rate of global sea-level rise during the twenty-first century is very likely to exceed the average rate over the last four decades.
  For New York, acceleration in sea-level rise by 2 millimeters per year will cause many wetlands to become stressed and some to be lost entirely.  The just released EPA synthesis report indicated with a good deal of certainty that New York City will lose some tidal wetlands even if sea level rise does not increase at 2 millimeters per year.
Yet coastal regions are generally managed under the premise that sea level is stable, shorelines are static, and storms are regular and predictable.
  New York State does not have written policies or regulations pertaining specifically to

sea-level rise in relation to coastal zone management, although sea-level rise is becoming recognized as a factor in coastal erosion and flooding by New York State Department of State (DOS) in the development of regional management plans.
  As such, development of a plan to address the inevitability of sea rise in New York City would seem prudent.

These wetland habitats may continue to exist elsewhere, but they may be permanently lost to New York City without additional measures to preserve them.  The companion bills being heard today are directed at protecting the less than one percent of freshwater wetlands and twenty-five percent of coastal wetlands that remain.
II. Statutory Authority Governing Wetlands and Coastal Areas Protection
The primary statutes governing wetlands protection in New York, the Freshwater Wetlands Act
 and the Tidal Wetlands Act
  regulate development in wetlands but acknowledge the traditional authority of local governments in this area and authorize local laws that may operate in tandem with state regulation.
 The State Freshwater Wetlands Act, Article 24 of the New York State Environmental Conservation Law (ECL), protects freshwater wetlands that are 12.4 acres in size or larger but smaller freshwater wetlands are designated as being of “unusual local importance” are also protected.
  The Freshwater Wetlands Act identifies wetlands by the vegetation that grows there because certain types of plants are good indicators of wet conditions over time
.  These plants include trees such as willows, emergent plants such as cattails and sedges and aquatic plants such as water-lily and bog mat vegetation.
  The Tidal Wetlands Act, on the other hand, is applicable to tidal wetlands of any size.  Tidal wetlands are classified by the amount of water covering the area at high and low tides and the vegetation present in these areas.
  The Tidal Wetlands Act states that the State Department of Environmental Conservation Tidal Wetlands permits shall be in addition to such permits as may be required by a municipality.
  Local freshwater wetlands laws, as is typical with tandem jurisdiction, must be at least as protective as the state law.
  
Finally pursuant to the Federal Clean Water Act, structures placed in, on or over navigable water of the United States as defined in the federal Clean Water Act may require a permit under Section 404 (Permits for Dredged or Fill Material) from the US Army Corps of Engineers. Structures requiring a Section 404 permit also require a Section 401 Water Quality Certification from the NYSDEC.
  With the many different agencies that may require permits for development in and near New York City wetlands, coordination is key to making sure that all appropriate permits or approvals are obtained in order to prevent damage to the existing wetlands.  The future of New York City’s remaining wetlands depends on all of us and our commitment to protect what is left.
a. Proposed Int. No. 506-A
Proposed Int. No. 506-A requires the City of New York to identify  the location and remaining wetlands in New York City through a satellite or aerial imagery survey and then mandates the development of a comprehensive wetlands protection strategy.
Section 1 finds that the preservation of wetlands in New York City is in the best interest of the City, that existing wetlands law does not sufficiently protect the City’s wetlands, and that a comprehensive City wetlands protection policy would help to fill this gap.

Section 2 adds a new section 24-528 to Chapter 5 of Title 24 of the Administrative Code of the City of New York. Subdivision (a) defines terms used in the bill. In order to facilitate the development of the wetlands strategy.

Subdivision (b) requires the Mayor’s Office of Long-Term Planning and Sustainability (Office) to undertake a preliminary survey of likely wetland areas based upon satellite or aerial imagery.  The preliminary satellite or aerial imagery survey shall be for the purpose of indicating the overall size and location of remaining wetlands within the City and shall to be submitted to the Mayor and the Speaker of the Council  no later than September 1, 2010.

Subdivision (c) requires that a preliminary Comprehensive Wetlands Protection Strategy (CWPS) that meets the requirements of this subdivision be developed. The goals of the CWPS shall be to conserve, protect, enhance, stabilize, restore and expand City wetlands; to achieve no net loss of wetlands in the city; and to standardize the City’s approach regarding wetlands management, improve the management of wetlands and associated buffer areas and balance the needs for wetlands protection with other, competing land uses that are in the public interest, such as the construction of schools or affordable housing.   The strategy is required to consider current protections as well as the value of wetlands to the City in terms of economic value, ecological functions, and aesthetics. 

Paragraph (1) of subdivision (d) requires that the preliminary CWPS  be submitted to the Mayor, the Speaker of the Council and the public for review and comment no later than December 31, 2011 and paragraph (2) of this subdivision requires the Office to submit a final CWPS that meets the requirements of this subdivision to the Mayor, the Speaker of the Council and the public no later than March 1, 2012.
Paragraph (3) of subdivision (d) requires that the Comprehensive Wetlands Protection Strategy must include consideration standardization of City agencies’ approaches to wetlands, coordination with federal and state entities, land acquisition and land use planning designed to accommodate wetlands retreat, opportunities to allow for wetlands retreat and retention as sea level rises a protocol for coordination with appropriate federal, state and city governmental entities that have jurisdiction over or other property interest in wetlands or associated buffer areas including, reporting mechanisms for wetlands indicators; and a public education program to increase awareness about the ecological, economic,  aesthetic and other values of wetlands and their associated buffer areas, which shall include information presented on the city’s website and such other means as the office deems appropriate. 

.  
Paragraph (4) of subdivision (d) provides for the comprehensive wetlands protection strategy to include a schedule and milestones for implementing the strategy and achieving its goals. 

Paragraph (5) of subdivision (d) proovides that to the extent that any element of the comprehensive wetlands protection strategy is provided for in any other planning or management initiative undertaken by or on behalf of the city, such element may be incorporated by reference.  

Subdivision (e) requires that  the Comprehensive wetlands Protection Strategy developed pursuant to this section be reviewed and revised as necessary to achieve its goals with the first review to be undertaken within three years and thereafter no less often than every four years. Subdivision (e) also requires by April 22, 2015, the submission of a report to the Mayor and the Speaker of the Council that provides an update on the comprehensive Wetlands Protection Strategy developed pursuant to this section including the implementation status of the measures included in such strategy, as it may have been revised pursuant to this subdivision; and specific progress towards each of the strategy’s goals.


Section 3 of Proposed Int. No. 506-A provides that this local law will take effect immediately. 
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