Staff:

Lacey C. Clarke, 

Legislative Counsel

Damien M. Butvick, 

Legislative Policy Analyst


[image: image1.png]



THE COUNCIL

Committee Report of the Governmental Affairs Division

Robert Newman, Legislative Director

Alix Pustilnik, Deputy Director, Governmental Affairs

COMMITTEE ON CONSUMER AFFAIRS
Hon. Leroy G. Comrie, Chair

March 11, 2009

Proposed Int. No. 660-A:
By Council Members Garodnick, Comrie, Mendez, Mark-  Viverito, Barron, Brewer, Fidler, Gennaro, Gentile, Gonzalez, Jackson, James, Koppell, Liu, Martinez, Nelson, Palma, White Jr., Seabrook, Avella, Recchia Jr., Vann, Sears, and Baez.

..Title

TITLE: 
A Local Law to amend the administrative code of the city of New York, in relation to buyers of consumer debt.

I.
INTRODUCTION

On Wednesday, March 11, 2009, the Committee on Consumer Affairs, chaired by Council Member Leroy G. Comrie, will conduct its second hearing on Proposed Introductory Bill Number 660-A (“Intro. 660-A”), a Local Law to amend the administrative code of the city of New York, in relation to buyers of consumer debt.  The Committee held a first hearing on this legislation on February 25, 2009.  Those invited to testify at the first hearing included the Department of Consumer Affairs (“DCA”), the Office of Financial Empowerment, the Center for Economic Opportunity, financial and community development advocates and interested members of the public. 
II.
DEBT COLLECTION IN NYC

a. Debtors

According to a 2006 study by the Urban Justice Center, one-third of the bottom 20 percent of income-earners in New York City are saddled with high credit card debt, with their debt accounting for at least ten percent of their income.
 Defendants in debt collection litigation in New York City Civil Court tend to reside primarily in low-income neighborhoods.
 The majority of debt collection lawsuits are filed in the Bronx and Brooklyn courts, accounting for 25 percent and 36 percent of filings respectively, while those filed in Queens account for 24 percent, Manhattan for 11 percent, and Staten Island for 4 percent.
 Since low-income New Yorkers regularly spend at least half their monthly income on rent, an unexpected occurrence such as a medical emergency or a job loss may force a greater reliance on credit cards for basic necessities.
 It is estimated that approximately 400,000 low-income households in New York City allocate 40 percent of their monthly income to paying off credit card bills.

Nearly half of consumer debt cases filed in New York City Civil Court concern subprime credit card debt.
 For those who have poor or no credit, subprime credit cards offer a modest line of credit and the possibility of establishing or improving one’s credit record.
 Unfortunately, these cards often have high monthly fees, leaving the cardholder with very little available credit.
 Ultimately, a cardholder’s credit score may suffer as he finds that he is unable to meet his monthly payments.
 When holders of subprime credit cards fail to make their payments, the debts invariably end up in New York City Civil Court.

b. Collectors

While prime and subprime credit card companies, as well as other financial institutions, may make the initial attempts to recover a debt from a client, these tasks are eventually contracted to debt collection agencies.
 Though some debt collectors will pursue payments on behalf of the original creditor, there exists within the debt collection community an increasing number of debt buyers, who purchase the debt at heavily discounted rates.
 After acquiring the defaulted debts, these debt buyers will then engage in aggressive collection campaigns, earning a substantial profit by collecting the original value of the debt.
 It is estimated that almost 90 percent of consumer credit collection actions are not actually filed by credit card companies or financial institutions, but by the debt buyers themselves.


c. Litigation

While debt collection practices used to include such outreach to the debtor as phone calls and postal letters, and would involve negotiations on a repayment plan, the new crop of debt buyers have opted instead to go directly to the New York City Civil Court.
 According to the Urban Justice report, there were approximately 320,000 consumer debt cases filed in 2006 alone, of which over half concerned consumer credit transactions.
 However, less than one-third of the debt buyers referenced in the report who initiated consumer credit collection actions were licensed by the DCA.
 Many debt buyers have claimed that they are immune to licensing requirements of the DCA since they outsource the actual collection duties to other parties, such as debt collection law firms.


Approximately 93.3 percent of defendants in consumer debt cases do not appear in court.
 Failure to appear in court, often the result of inadequate notice of the lawsuit, invariably results in a default judgment in favor of the plaintiff, which then allows the debt collector to acquire payment through such means as garnished wages or frozen bank accounts.
 Few of the defendants that do appear in court are represented by counsel,
 and unrepresented defendants are not entitled to counsel since debt collection is a civil matter.


Approximately 80 percent of consumer debt claims filed in New York City Civil Court result in default judgments.
 Despite the high proportion of judgments in favor of the plaintiff, however, most debt buyers do not produce original records of the debt while in court, relying instead on debt summaries and warranties from the debt sellers to satisfy their claim.
 Of the 600 cases reviewed by the Urban Justice Center, 99 percent involved plaintiffs providing invalid proof of their claims based on the assumption that the defendant will fail to show and case will end in a default judgment.
 Often times, when challenged on the validity of their evidence, the plaintiffs will terminate the lawsuit.


Of the nearly $1 billion in claims sought by creditors in New York City Civil Court in 2006, approximately $800 million has been awarded in judgments.
 For the defendants, against whom the judgments are often made, their financial burden includes more than just the amount owed. In addition to being held responsible for repaying the debt, the defendants are also responsible for penalties, interest, attorney fees and other associated fees.
 In order to recuperate this money, a judgment creditor can garnish a debtor’s wages or freeze his or her bank account for a sum totaling twice of that which is owed.
 Due to the inadequate notification of defendants in debt collection lawsuits, some New Yorkers only discover that they were involved in a claim once their assets have been partially seized.


d. Federal, State and Local Regulations 
Debt collectors in New York City must conform to federal, state and local regulations. The federal Fair Debt Collection Practices Act (“FDCPA”), originally enacted in 1978, prohibits certain unfair and abusive debt collection practices by those acting as debt collectors.
  Under the Act, anyone who “regularly collects or attempts to collect, directly or indirectly, debts owed or due or asserted to be owed or due another” is considered a debt collector, including any attorney who regularly engages in debt collection activities. 
  Original creditors are generally not considered to be debt collectors for the purposes of FDCPA.
  

In addition, Article 29-H of the New York General Business Law prohibits both third party debt collectors and original creditors from using threatening or abusive practices when collecting or attempting to collect debts from individuals.
  It does not include a private right of action by debtors and is enforced by the New York State Attorney General.  

New York City also imposes local restrictions on debt collection agencies, requiring that they be licensed by DCA prior to engaging in any collection activities.
  For the purposes of the licensing statute, a debt collection agency is “a person engaged in business the principal purpose of which is to regularly collect or attempt to collect debts owed or due… to another.”
  The definition does not include (and therefore does not trigger licensing requirements for) original creditors, process servers, attorneys acting on behalf of clients, government officials, or non-profit organizations.
  Although both companies contracted by creditors to collect debts on their behalf and third-party buyers of defaulted debt are considered under the Code to be debt collection agencies and as such must be licensed, there has been some confusion regarding the licensing requirements for debt-buyers who hire law firms to initiate litigation against debtors.  In these situations, some debt-buyers have claimed they are not required to be licensed since they are not “directly” engaging in collection activities but rather hiring others to collect the debt on their behalf.
  

The New York Civil Court has recently sought to strengthen protections for defendants in consumer debt cases by requiring that notice be mailed to defendants who do not appear in court prior to entering a default judgment against them.  Additionally, Civil Court clerks must now sign an affidavit stating that the original recording pertaining to the debt have been reviewed prior to entering default judgments.  This requirement addresses the Urban Justice Center’s claim that 97% of affidavits submitted as evidence in default cases do not adequately set forth a prima facie case to justify the collection of the debt, but rather contain only vague statements based on “personal knowledge.”
  

III. 
PROPOSED INTRO. 660-A
Proposed Intro. 660-A would amend the definition of “debt collection agency” to include buyers of delinquent debts who use third party agencies to collect such debt from a consumer.  By clarifying the definition of debt collection agency, the bill seeks to address the debt buyers’ argument, noted above, that once they contract collection of the debt to another party they are engaged in “passive” collection and as such are not required to be licensed as debt collection agencies by DCA.  The language in the A version of the legislation is slightly redrafted to signify that it is only buyers of delinquent debt that must be licensed, not those seeking to collect ongoing, valid debts, such as financing companies who collect car loan payments.  
Additionally, Proposed Intro 660-A differentiates between attorneys and/or law firms who, in their professional capacity, initiate or respond to legal proceedings to recover debts and those attorneys and/or law firms who engage in collection activities traditionally performed by debt collectors, such as contacting debtors through the mail or via telephone.  The former group of attorneys would be exempt from the DCA licensing requirement, while the latter group would be considered to be acting as a “debt collection agency” and as such would be subject to the licensing requirement.   Again, this language is slightly redrafted from the previous version of the legislation to ensure that the intent of the exemption is clear.  
Based on testimony from DCA and consumer advocates at the first hearing,  the bill was amended to include additional regulatory requirements for licensed debt collectors.   The amended legislation would require that in any permitted communication with a consumer, a collection agency must provide a call-back number to a phone answered by a natural person and that person’s name, the name of the agency, the name of the original creditor, and the amount of the debt owned.   This was added to address concerns expressed at the first hearing that consumers are often given inadequate or confusing information regarding the amount, nature and origin of the debt they are accusing of owing, especially when they are contacted by third party debt buyers.  A requirement that once a consumer requests validation of a debt owed, an agency would be prohibited from contacting that consumer to collect the debt before providing written documentation of the identity of the original creditor and a calculation of the amount due, including an itemization of the principal balance and any other charges or fees alleged owed also seeks to address this concern.  Proposed Intro 660-A would also require agencies to confirm in writing with a consumer any payment schedule or settlement agreement within five days of the agreement.  
Another issue raised several times at the first hearing on Intro 660 was the collection of debts on which the statute of limitations for filing a lawsuit has run.  Although collectors may seek to collect these debts, they may not threaten legal action if such an action is time barred by the statute of limitations.  Proposed Intro 660-A would address this situation by requiring that an agency seeking to collect a debt on which the statute of limitations had run must provide the consumer information about his or her legal rights pertaining to time-barred debts.   

The final section of Proposed Intro 660-A would impose additional penalties on collection agencies operating without a license and fine them $100 for every instance in which they contacted a consumer.  
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to buyers of consumer debt.

..Body

Be it enacted by the Council as follows:


Section 1.  The opening paragraph of section 20-489 of the administrative code of the city of New York is amended to read as follows:


a. “Debt collection agency” shall mean a person engaged in business the principal purpose of which is to regularly collect or attempt to collect debts owed or due or asserted to be owed or due to another and shall also include a buyer of delinquent debt who seeks to collect such debt either directly or through the services of another by, including but not limited to, initiating or using legal processes or other means to collect or attempt to collect such debt.  The term does not include:     

§2.  Paragraph 5 of subdivision a of section 20-489 of the administrative code of the city of New York is amended to read as follows:


(5)  any attorney-at-law or law firm collecting a debt [as an attorney] in such capacity on behalf of and in the name of a client solely through activities that may only be performed by a licensed attorney, but not any attorney-at-law or law firm or part thereof who regularly engages in activities traditionally performed by debt collectors, including, but not limited to, contacting a debtor through the mail or via telephone with the purpose of collecting a debt or other activities as determined by rule of the commissioner;

§ 3.  Chapter 2 of title 20 of the administrative code of the city of New York is amended by adding a new section 20-493.1 to read as follows:
20-493.1 Required collection practices.  In addition to any practices required under any federal, state or local law, a debt collection agency shall:

    
a.  In any permitted communication with the consumer, provide: 

i. a call-back number to a phone that is answered by a natural person, 

ii. the name of the agency, 

iii.  the originating creditor of the debt, 

iv. the name of the person to call back, and 

v. the amount of the debt at the time of the communication.

    
b. Confirm in writing to the consumer, within five business days, any debt payment schedule or settlement agreement reached regarding the debt.    

§4.  Chapter 2 of title 20 of the administrative code of the city of New York is amended by adding a new section 20-493.2 to read as follows:

20-493.2 Prohibited collection practices. In addition to any practices prohibited under any federal, state or local law, a debt collection agency shall not: 

a. Attempt to collect or contact a consumer regarding a debt after such consumer requests verification for such debt until such agency furnishes such consumer written documentation identifying the creditor who originated the debt and itemizing the principal balance of the debt that remains or is alleged to remain due and all other charges that are due or alleged to be due;

b. Contact a consumer about or seek to collect a debt on which the statute of limitations for initiating legal action has expired unless such agency first provides the consumer such information about the consumer’s legal rights as the commissioner prescribes by rule.
§5.  Subdivision a of section 20-494 of the administrative code of the city of New York, as amended by local law 70 for the year 2003, is amended to read as follows:

a. Any person who, after notice and hearing shall be found guilty of violating any provision of this subchapter, shall  be punished  in accordance with the provisions of chapter one of this title and shall be subject to a penalty of not less than seven hundred dollars nor more than one thousand dollars for each violation provided further, however, that any such person found guilty of having acted as a debt collection agency in violation of section 20-490 of this subchapter shall be subject to an additional penalty of one hundred dollars for each instance in which contact is made with a consumer in violation of such section.

§6. This local law shall take effect one hundred twenty days after it is enacted into law.
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