PAGE  
8

[image: image1.png]



THE COUNCIL OF THE CITY OF NEW YORK

Christine C. Quinn, Speaker 

BRIEFING PAPER

 OF THE

COMMITTEE ON RULES, PRIVILEGES AND ELECTIONS
Diana Reyna, Chairperson

February 26, 2009
Topic I: New York City Board of Health – (Mayor’s nominee for appointment upon advice and consent of the Council)

· Michael Phillips, M.D. [M-1290]
Pursuant to New York City Charter (“the Charter”) § 553, there shall be in the New York City Department of Health and Mental Hygiene (“the Department”)
 a Board of Health (“the Board”)
, the Chairperson of which shall be the Commissioner of the Department.  


The main function of the Board is to promulgate the New York City Health Code (“Code”), which can encompass any matter within the jurisdiction of the Department, and has “the force and effect of law.” [Charter § 558.]  The Board may legislate on “all matters and subjects to which the power and authority of the Department extends.”  [Charter § 558(c).]  The jurisdiction of the Department is among the most extensive and varied of all City agencies.  Except as otherwise provided by law, the Department has jurisdiction to regulate all matters affecting health in the City and to perform all those functions and operations performed by the City that relate to the health of the people of the City, including but not limited to the mental health, mental retardation, alcoholism and substance abuse related needs of the people of the City. [Charter § 556.]  The scope of the Department’s jurisdiction includes such diverse disciplines as communicable diseases, environmental health services, radiological health, food safety, veterinary affairs, water quality, pest control and vital statistics.  New emerging pathogens and biological warfare are the most recent additions to the Department’s roster of concerns.


In addition to its primary legislative function in relation to the Code, the Board is charged with certain administrative responsibilities.  The Board may issue, suspend or revoke permits (e.g., food vendor permits) or may delegate this duty to the Commissioner, in which case a party aggrieved by the decision of the Commissioner has a right of appeal to the Board.  [Charter § 561.]  The Board may declare a state of “great and imminent peril“ and take appropriate steps subject to Mayoral approval.  [Charter § 563.]  Other administrative functions of the Board are contained in the Administrative Code of the City of New York.  One important function is to declare conditions as public nuisances and to order that such conditions be abated or otherwise corrected.  [Administrative Code § 17-145.]


In addition to the Chairperson, the Board consists of ten members, five of whom shall be doctors of medicine who shall each have had not less than ten years experience in any or all of the following: clinical medicine, neurology, psychiatry, public health administration or college or university public health teaching.  The other five members need not be physicians.  However, non-physician members shall hold at least a Masters degree in environmental, biological, veterinary, physical, or behavioral health or science, or rehabilitative science or in a related field, and shall have at least ten years experience in the field in which they hold such a degree.  The Chairperson of the Mental Hygiene Advisory Board
 sits as one of the ten board members, provided that such individual meets the requirements for Board membership of either a physician or non-physician member.


The nine Board members other than the Chairperson and the member who shall be the Chairperson of the Mental Hygiene Advisory Board shall serve without compensation and shall be appointed by the Mayor, each for a term of six-years.
 In the case of a vacancy, the Mayor shall appoint a member to serve for the un-expired term.  [Charter § 553(b).]  The Mayor’s appointees are subject to the advice and consent of the New York City Council as set forth in Charter § 31.


The Commissioner shall designate such Department employees as may be necessary to the service of the Board, including an employee designated by him to serve as the Secretary to the Board.  [Charter § 553 (c).]               

Pursuant to Charter § 554, a member of the Board other than the Chairperson may be removed by the Mayor upon proof of official misconduct or of negligence in official duties or of conduct in any manner connected with his/her official duties, that tends to discredit his/her office, or of mental or physical inability to perform his/her duties.  Prior to removal, however, the Board member shall receive a copy of the charges and shall be entitled to a hearing before the Mayor and to the assistance of counsel at such hearing.

If appointed, Dr. Phillips, a resident of Brooklyn, will fill a vacancy and serve the remainder of a six-year term that will expire on May 31, 2014.  A copy of Dr. Phillips’ résumé and report/resolution is annexed to this briefing paper.    
Topic II: New York City Board of Elections – (Richmond County Republican Commissioner candidate for appointment by the Council)

· John P. Sipp, Jr. [M-1299]

The New York City Board of Elections (“BOE”) consists of ten commissioners, two from each of the City’s five counties, who are directly appointed by the New York City Council.  Not more than two commissioners shall be registered voters of the same county.  Each commissioner serves a term of four years or until a successor is appointed.  Commissioners shall be registered voters from each of the major parties in the county for which they are appointed. [New York State Election Law § 3-200(3).]

  Party recommendations for election commissioner shall be made by the County Committee, or in such fashion as the rules of a party may provide.  Each of the major political parties shall be eligible to recommend appointment of an equal number of commissioners. [New York State Election Law § 3-200(2).]  The BOE and its commissioners are responsible for the maintenance and administration of voting records and elections.  The BOE also exercises quasi-judicial powers by conducting hearings to validate nominating petitions of candidates for nomination to elective office.  The BOE is required to make an annual report
 of its affairs and proceedings to the New York City Council once every twelve months and no later than the last day of January in any year.  A copy of said annual report shall be filed with the New York State Board of Elections. [New York State Election Law § 3-212(4)(a).] 

At least thirty days before the first day of January of any year on which an elections commissioner is to be appointed, the Chair or Secretary of the appropriate party County Committee shall file a Certificate of Party Recommendation with the Clerk of the appropriate local legislative body.  [New York State Election Law § 3-204(1).]  In New York City, the City Clerk serves as the Clerk of the Council.  If the Council fails to appoint an individual recommended by a party for appointment as a Commissioner within thirty days after the filing of a Certificate of Party Recommendation with the Council, then members of the Council who are members of the political party that filed the certificate may appoint such person.  If none of the persons named in any of the certificates filed by a party are appointed within sixty days of the filing of the designating certificate, then such party may file another certificate within thirty days after the expiration of any such sixty day period recommending a different person for such appointment.  If the party fails to file a Certificate of Party Recommendation within the time prescribed, the members of the Council who are members of such party may appoint any eligible person to such office. [New York State Election Law § 3-204(4).]

If at any time a vacancy occurs in the office of any election commissioner other than by expiration of term of office, party recommendations to fill such vacancy shall be made by the county committee in such fashion as the rules of the party may provide.
   Certificates of Party Recommendation to fill such vacancy shall be filed no later than forty-five days after the creation of a vacancy.  Anyone who fills a vacancy shall hold such office during the remainder of the term of the commissioner in whose place he/she shall serve. [New York State Election Law § 3-204(5).]

BOE elects a President and a Secretary who cannot belong to the same political party. [New York State Election Law § 3-312(1).]  The commissioners receive a $300 per-diem for each day’s attendance at meetings of the BOE or any of its committees, with a maximum of $30,000 per year. [New York State Election Law § 3-208.]

 A Certificate of Party Recommendation referencing Mr. Sipp was filed with the Office of the Clerk on January 29, 2009 at 12:20 p.m.  The Chair of the Richmond County Republican Committee signed this document, titled Election Commissioner Certification (see attachment).  Mr. Sipp, a registered Republican from Richmond County is being recommended for appointment to serve a four-year term that expires on December 31, 2012.  If appointed, Mr. Sipp will succeed Maryann Yennella.  Copies of Mr. Sipp’s résumé and Committee report/resolution are annexed to this briefing paper.        

Topic III: New York City Clerk – (Council candidate for appointment)

· Michael M. McSweeney [Preconsidered M]

New York City Charter (“Charter”) § 48 states that the Council appoints a Clerk who shall be the City Clerk and Clerk of the Council.  The Clerk shall hold office for six years and until such Clerk’s successor shall be appointed and has qualified.  The City Clerk may be removed on charges by a two-thirds vote of all the Council members, subject, however, to judicial review.  The City Clerk’s current salary is $ 185, 700.


According to the Charter, the City Clerk shall keep the record of the proceedings of the Council and shall also keep a separate record of all the local laws of the City in a book to be provided for that purpose, with proper indices, which book shall be deemed a public record of such local laws, and each local law shall be attested by said Clerk.  Copies of all papers duly filed in the office of the City Clerk, and transcripts thereof, and of the records and proceedings of the Council and copies of the laws, ordinances and local laws of the City, certified by the City Clerk under the corporate seal of the City, shall be admissible in evidence in all courts and places in the same manner and for the same purposes as papers or documents similarly authenticated by the clerk of a county.  The City Clerk is empowered to collect such fees as shall be fixed by law.


The Charter also states that it shall be the duty of the City Clerk to keep open for inspection at all reasonable times the records and minutes of the proceedings of the Council.  The City Clerk shall keep the seal of the City, and his or her signature shall be necessary to all grants and other documents, except as otherwise provided by law.  In the absence of the Clerk by sickness or otherwise, the First Deputy Clerk shall be vested and possessed of all the rights and charged with all the duties by law imposed on said Clerk.


Also, every lobbyist shall annually file with the City Clerk, on forms prescribed by the City Clerk, a statement of registration for each calendar year; provided, however, that the filing of such statement of registration shall not be required of any lobbyist who in any year does not expend, incur or receive an amount in excess of two thousand dollars of reportable compensation and expenses.    Such statements of registration shall be kept in electronic form in the office of the City Clerk and shall be available for public inspection.
 [New York City Administrative Code § 3-213.]  The City Clerk shall have the power to subpoena witnesses and records, issue advisory opinions to those under its jurisdiction, conduct any investigation necessary to carryout the provisions of the lobbying regulation subchapter, prepare uniform forms for the statements and reports. [New York City Administrative Code § 3-212 (a).]   The City Clerk is charged with the duty of reviewing all statements and reports for violations, and it shall be his duty, if he deems such to be willful, to report such determination to the Department of Investigation.  Where the City Clerk receives a report or otherwise suspects that a criminal violation of law, other than a violation of the lobbying regulation subchapter, has been or may have been committed, the City Clerk shall report any information relating thereto to the Department of Investigation.  [New York City Administrative Code § 3-223(g).] 


Some of the other functions of the City Clerk include: attesting to leases and deeds of city property, agreements, bonds, tax notes and other forms of obligations of the City; being in charge of all papers and documents of the City except as otherwise provided by law, including executive and administrative orders of the Mayor, certificates of judicial appointments by the Mayor, rules and regulations of every City agency and department, oaths of office of all City employees, City Marshal bonds, referendum petitions; qualifying all Commissioners of Deeds; serving as administrator of the Marriage License Bureau; certifying marriage records; serving as registrar of clergymen and officials authorized to solemnize marriages within the City; and maintaining domestic partnership records.


It should also be noted that during an epidemic, the City Clerk is charged with certain responsibilities.  Whenever the Board of Health, by public notice, shall designate any portion or district of the City as being the seat of any infectious or contagious disease, and declare communication within such portion or district to be dangerous, or shall prohibit such communication, the City Clerk during the continuance of such disease in such district, shall provide and keep in his or her office a book for the purpose of registering in alphabetical order, the names, firms and places of business of any inhabitant of the City who shall request such registry to be made. [New York City Administrative Code § 17-105(a).]  All persons and firms usually resident or doing business within such infected district shall register, in the books so provided their names or firms, with the place or places out of such infected district, but within the City to which they may have removed the transaction of their business, or to which they may desire any notices to be sent or served, or any notes, drafts or bills to be presented for acceptance or for payment.  Twenty five cents may be claimed and received by the City Clerk for such registry, but the book in which the same shall be open to public examination free of all charges at all times during office hours. [New York City Administrative Code § 17-105(b).]                       

If appointed, Mr. McSweeney, a resident of Queens, and a registered member of the Democratic Party, will be eligible to serve a six-year term that began on May 13, 2006 and expires on May 12, 2012.  A copy of Mr. McSweeney’s résumé and report/resolution is annexed to this briefing paper.            
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� On November 6, 2001, the voters of New York City approved the merger of the New York City Department of Health and the New York City Department of Health, Mental Retardation and Alcoholism Services to create a new agency called the Department of Public Health.  The agency is presently known as the Department of Health and Mental Hygiene.  





� The ballot proposal approved by the City’s voters on November 6, 2001, expanded the Board’s membership from five to eleven members (including the Commissioner), while maintaining the current ratio of medical to non-medical personnel.  Also, member terms were reduced from eight years to six years, and staggered to assure continuity.  The Charter Revision Commission (the “Commission”) asserted that these changes would ensure that the Board is better able to address today’s “more complex public health threats and meet the new and emerging public health challenges of the future.”  Also, the Commission reasoned that the expansion of the Board would “provide the opportunities to increase the variety of expertise represented, and allow for inclusion of representatives with experience relating to special health needs of different racial and cultural groups in the City.”  Moreover, the Commission felt “a larger Board would also bring to bear greater diversity of academic, clinical and community perspectives on the broad spectrum of public health problems and issues that need to be addressed.” Report of the New York City Charter Revision Commission, Making Our City’s Progress Permanent, pp69-70 (September 5, 2001).           


� This body advises the Commissioner of Health and Mental Hygiene and the Deputy Commissioner for Mental Hygiene Services in the development of community mental health, mental retardation, alcoholism and substance abuse facilities and services and programs related thereto.  Charter § 568. 





� The term of the Board of Health Chair, who is the Commissioner of Health, is not specified.  The Chair of the Mental Hygiene Advisory Board can serve an unlimited number of four-year terms on that advisory Board and, thus, on the New York City Board of Health as well.  Mental Hygiene Law § 41.11(d) and Charter § 568(a)(1).  


� The annual report shall include a detailed description of existing programs designed to enhance voter registration.  The report shall also include a voter registration action plan to increase registration opportunities. [New York State Election Law § 3-212(4)(b).]  





� According to New York State Public Officers Law § 5, every officer except a judicial officer, a notary public, a commissioner of deeds and an officer whose term is fixed by the Constitution, having duly entered on the duties of his office, shall unless the office shall terminate or be abolished, hold over and continue to discharge the duties of his office after the expiration of the term for which he shall have been chosen, until his successor shall be chosen and qualified; but after the expiration of such term, the office shall be deemed vacant for the purpose of choosing his successor.   


� In addition, the Office of the City Clerk maintains a lobbyist search database which is accessible on-line at: www.nyc.gov/lobbyistsearch/. The database provides detailed information about lobbyist registered with the City of New York, and their clients.  Updates are scheduled at least four times a year on the twenty-fifth business day following the deadline of the annual registration and quarterly filing periods.  Such deadlines are April 15 for the first quarter, June 15 for the second quarter, October 15 for the third quarter, and January 15 for the annual registration and the previous year’s fourth quarter.         





