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RESOLUTION NO. 1235:


By Council Members Weprin, Jackson, Comrie, de Blasio, James, Koppell, Monserrate, Nelson, Seabrook, Gerson, Liu, Martinez, Lappin, Palma, Sears, White Jr., Brewer and Oddo
TITLE:
Resolution calling upon the New York State Legislature to amend the New York State Racing, Pari-Mutuel Wagering and Breeding Law to reduce State-imposed financial mandates on off-track betting corporations which have recently been absorbing a growing portion of the New York City Off-Track Betting Corporation’s revenues, driving the corporation into insolvency, and yielding no residual revenues for the city of New York.   
 
 
INTRODUCTION:


On Wednesday, April 16, 2008 at 11:00 a.m., the Committee on Finance, chaired by Council Member David Weprin, will conduct a hearing on Resolution No. 1235. This legislation calls upon the State Legislature to amend the State law to reduce certain State-imposed financial mandates on off-track betting corporations. 
BACKGROUND:

Since 1970, State law has authorized local communities to form regional off-track betting corporations to operate a system of off-track betting on horse races under the supervision of the New York State Racing and Wagering Board.
 In 1970, the State Legislature determined that the operation of a pari-mutuel betting system by a public benefit corporation in New York City was “a matter of state concern and a public purpose which cannot be adequately attained except by the powers of government” and sought to create the New York City Off-Track Betting Corporation (NYC OTB).
  NYC OTB was established as a public benefit corporation and administered by a Board of Directors whose five members are appointed by the Mayor.
 


When NYC OTB began operations on April 8, 1971, it was the country’s first legal off-track pari-mutuel wagering operation.
  Since its inception, NYC OTB has provided New York City with over $1.4 billion in cumulative revenues and the racing industry with nearly $2 billion.
 During the 1970s, the average amount of annual revenue received by the City from NYC OTB exceeded $60 million.
 However, over the last 15 years the City has received, on average, less than $30 million a year.
 Since Fiscal 2003, the City has not received any residual revenues from NYC OTB except for a minimal amount in Fiscal 2004.
 

NYC OTB Operations, Revenues and Expenditures 

Off-track betting has allowed New Yorkers to legally gamble on horse races at government-operated betting parlors, and via phone, since 1970.
 Since such time, NYC OTB bettors have been able to wage on both New York State races and out-of-state tracks. In 1971, all branches were on-line with an all-betting and cashing computer system.
 As of July 1979, live calls from NYRA tracks were heard in a few branches.
 Today, these calls are heard throughout the entire system.
 In 1993, NYC OTB began installing self-service betting terminals and in 1997 the City opened its first NYC OTB affiliated restaurant.
 Televised broadcasting began in 1997 on the first NYC OTB produced television show.
 This past summer, on August 24, 2007, the City began to provide internet wagering on the NYC OTB website.
  Currently, NYC OTB operates over 60 betting parlors in the City, as well as a telephone wagering system, and employs approximately 1,500 unionized workers.  Pursuant to Article V-a of the New York State Racing, Pari-Mutuel Wagering and Breeding Law (hereinafter the “Racing and Wagering Law”), the regional tracks for NYC OTB include Aqueduct Racetrack, Belmont Park, Saratoga Race Course, Yonkers Raceway and Monticello Raceway. 

NYC OTB generates revenue from wagers, surcharges, and “breakage” which results from the rounding of winning payoffs.
 The two major components of NYC OTB’s revenue are commissions from handle (the total amount wagered by NYC OTB customers) and surcharge revenue. NYC OTB’s revenue from wagers includes a share of the losing bets (the “take out”) placed with NYC OTB. This amount is split between NYC OTB and the tracks holding the races. NYC OTB’s share of “take out” varies depending on type of wager (e.g., regular, multiple, exotic) but generally ranges from 15% to 31%.
 As a result, NYC OTB takes in an average of 24% of the gross handle which accounts for approximately 80% of its operating revenue.
 These revenues are subsequently distributed to New York City, New York State, the race tracks, and the racing industry and used to pay operating expenses. The remaining amount, or residual income, if any, is then distributed to the City. 

In addition to the commissions from handle, NYC OTB also collects a 5% surcharge on that part of the pari-mutuel pool to be distributed on winning bets placed at OTB branch offices.
 Pursuant to the Racing and Wagering Law, cities with a population of 1 million or more are authorized to impose a surcharge of 5%.
 With the exception of winning bets placed in teletheaters or by phone, the 5% surcharge is imposed on all winning tickets.
 However, NYC OTB serves only as a collection agent for this surcharge on in-state wagers and is required to distribute the surcharge to local governments.
 Fifty percent of the surcharge on the pool related to in-state races is distributed to the city and the remainder to the county in which the track conducting the race is located.
 For the surcharge on the part of the pool related to out-of-state races, NYC OTB distributes half to the City and keeps the rest for general operating purposes.
 In addition to the 5%, NYC OTB also collects a 1% surcharge on multiple, exotic, and super exotic wagering pools for capital acquisition.
 NYC OTB is required to retain the proceeds of the 1% surcharge for financing the acquisition, construction, or equipping of offices, facilities, or premises of NYC OTB.

Statutory Distributions

Under State law, the State’s Off-Track Betting Corporations (“OTBs”) are required to pay out statutory mandated distributions to the racing industry, the State, and other localities. The Racing and Wagering Law and State Racing and Wagering regulations set forth highly detailed requirements for the distribution of funds generated by the operation of racing and betting. 

These legally mandated distributions and payments include the following: 

● Compensation to racing entities: NYC OTB is required to pay racing entities at rates ranging from 1.5% to 9% on wagers related to races at in-state and out-of-state tracks, a portion of which, ranging from .25% to 5.5%, is earmarked for the purpose of increasing horsemen’s purses;
 

● Contributions to Breeders’ Funds:  NYC OTB is required to contribute 0.5%       of the handle derived from bets on thoroughbred and steeplechase races to the New York State Thoroughbred Breeding and Development Fund and 1% of the handle derived from bets on harness races, to the Agriculture and New York State Thoroughbred Breeding and Development Fund Development Fund;
 

● Certain pari-mutuel taxes.  These taxes are imposed by New York State on NYC OTB at rates determined by the type of wager, race and location;
 

● Uncashed pari-mutuel tickets. NYC OTB is required to distribute the outstanding winning amount on all uncashed pari-mutuel tickets held by it to New York State;

●  New York State Racing and Wagering Board Regulatory Fee: As of July 2005, NYC OTB is required to pay a regulatory fee, levied at 0.5 percent of the gross handle, to the New York State Racing and Wagering Board;
  and

●  Hold Harmless Payments: In 2003, State legislation created a “hold harmless” agreement for New York State harness tracks to mandate NYC OTB and regional NYC OTBs to make payments to them even if no racing occurs while they are in the process of creating Video Lottery Terminal (VLT) facilities.
 

Financial State of NYC OTB 
The revenue the City receives from NYC OTB comes from two sources.  The first is a portion of the 5% surcharge on all winning wagers placed directly in NYC OTB parlors.  The second is the residual profit that NYC OTB derives during the fiscal year.  As discussed earlier, State law provides that the net amount remaining (after distributions are made on monies NYC OTB receives from bets, operating expenses are paid and principal and interest on obligations are paid), if any, goes to the City’s general fund. 

During the 1970s, the average amount of revenue received by the City from NYC OTB exceeded $60 million.
 This is in sharp contrast to the average over the last 15 years of under $30 million a year.
 As indicated earlier, since Fiscal 1996, surcharge revenues distributed to the City have languished at about $17 million annually and the City has not received any residual revenues from NYC OTB since Fiscal 2003, except for Fiscal 2004 (when revenues were minimal).
 

The audited financial statements for the year ending June 30, 2005, revealed that for the first time NYC OTB’s liabilities exceeded its assets.
 In NYC OTB’s recent financial statements, independent auditors questioned the ability of the organization to continue as a “going concern.”
 For Fiscal 2007, NYC OTB closed the year with negative net revenues after statutory distributions equal to $14,355,000.
 According to the 2007 NYC OTB Statement of Revenues, the organization predicts that it will incur losses of $7.18 million in Fiscal 2008; $11.99 million in Fiscal 2009; $16.9 million in Fiscal 2010; and $22 million in Fiscal 2011.
 In June 2008, NYC OTB will have ($358,000) available for operations according to the OTB Monthly Cash Projections- October 2007. 

In spite of the organization’s current net operating losses and the City’s sharp decline in revenues from NYC OTB, the organization’s core operating results have remained relatively flat since 2002.
 From Fiscal 2002 to Fiscal 2008, total handle ranged from $1.008 billion (in Fiscal 2003) to $1.071 billion (in Fiscal 2006); gross revenues ranged from $246 million (Fiscal 2003) to $261 million (Fiscal 2006); and total operating profit has remained at approximately $130 million per year.
 Since 2002, NYC OTB has generated constant operating profits and has not witnessed a significant decrease in handle.
 In fact, in Fiscal 2006, NYC OTB reported its highest handle with approximately $1.071 billion in bets.
 NYC OTB still generates a 50% operating profit on its wagering revenues.
 Nonetheless, operating expenses (an amount net of non-cash expenses of depreciation and the unfunded portion of Other Post Employment Benefits) have been steadily increasing from $119 million in Fiscal 2002 to $127 million in Fiscal 2007.
 

In addition, since 2001, New York State has, pursuant to legislation, imposed additional burdens on NYC OTB by increasing the amounts OTBs are required to pay to the State Racing and Wagering Board ($4.7 million/ annually); the State’s regulatory fee ($4 million/ annually); the State’s harness tracks ($4 million/ annually); and a further increase in 2005 in the regulatory fee ($5 million/ annually).
 In 2007, 74% of all legislatively-mandated distributions flowed to the racing industry, whereas in 1995 this amount hovered around 59%.
  Today, mandated distributions from NYC OTB to the racing industry alone account for approximately 40% of all NYC OTB revenues.
 Collectively, these state actions have resulted in mandated cost increases that have added an additional $8 million, or 6%, to NYC OTB’s expenses.
  [It is important to note that because these statutory amounts are based on handle (not net revenues) any significant increases in NYC OTB’s handle will not automatically flow back to the organization and make it profitable. Instead, under current law, the majority of additional handle is statutorily earmarked for the racing industry.]   

CRITICAL ISSUES FACING NYC OTB: 

To begin to stem some of NYC OTB’s losses, President Ray Casey took a number of steps to reduce operating costs including a 15% reduction in management, reducing square footage of leased space, closing several underperforming branches and hiring the Boston Consulting Group (“BCG”) to provide a comprehensive assessment of NYC OTB’s business model and operations.
  In April 2007, New York City Economic Development Corporation released the findings of the BCG study in a report entitled “New York City Off-Track Betting Corporation- A Plan for Transformation and Growth” (hereinafter the “Report”). According to the Report, NYC OTB and/ or the New York State racing industry have been negatively impacted by the following factors: 
· Increasing competition as a result of a growing number of gambling opportunities;

· An uninviting social environment;

· A dwindling interest in horseracing;
 and 
· The State and City’s regulatory environment (i.e., statutory distributions). 

The Report provides a number of options and suggestions on how NYC OTB can increase its bottomline. These include: (1) installing video lottery terminals (VLTs) at tracks in the State, (which could lift overall revenues by 300 to 400% over racing revenues);
 (2) introducing a State legislative proposal(s) which would limit OTBs’ distributions to no more than “net” revenue replacing the remaining distribution with the sizable VLT revenue; (3) taking advantage of on-line wagering which has been available on its website since August of this year; (4) making parlors more attractive and inviting in order to attract more non-NYC OTB gamblers; (5) introducing a simplified betting tool (e.g., France offers gamblers, with little or no experience in horseracing, an easy low-risk way of betting on complicated horseraces);
 (6) looking into structurally integrating the operations of the OTBs and the State Racing Franchise;  and (7) working with the State and City  to address and change the current statutory distributions set forth in State law.
Despite these recommendations, on November 17, 2007, Mayor Bloomberg announced that the organization was “facing a financial crisis and that the City will not inject additional funds into NYC OTB....”
 and requested that the Chairman of the NYC OTB Board, David Cornstein, draft a plan to shut it down.
 Closing the organization, in accordance with the Mayor’s proposal, would mean that 1,466 NYC OTB employees would lose their jobs sometime during mid-summer.  
COUNCIL OVERSIGHT HEARING- DECEMBER 4, 2007 & SUBSEQUENT ACTIONS AFFECTING NYC OTB:

On December 4, 2007, in response to the above statements and proposals, the New York City Council held an oversight hearing on the financial condition of NYC OTB. The primary purpose of the hearing was to determine what actions had contributed to NYC OTB’s financial predicament and to ascertain what measures, if any, were currently being taken by NYC OTB to avoid insolvency and prevent future layoffs. 

During the hearing, Dan Doctoroff, Deputy Mayor, Finance and Economic Development, testified on behalf of the Administration. He reiterated the Administration’s position that the “City has spent extensive amounts of time evaluating OTB and its financial prospects, and [reached] a conclusion that …. the City will not subsidize an insolvent business… when it reaches a cash negative position mid next year” and even though NYC OTB is still operating as a “highly profitable entity” the payments imposed by the State were consuming an increasing amount of NYC OTB’s profit share.
 State legislative actions, since 2001 alone, have negatively impacted NYC OTB’s budget by about $13.7 million.
 For Fiscal 2007, NYC OTB took in approximately $1 billion in handle. OTB’s revenue – the portion it actually keeps- was $256 million.
 After paying operating expenses equal to $127 million, NYC OTB had an operating profit of $129 million. However, mandatory distributions to the racing industry, the State and City totaled $138 million leaving NYC OTB with a deficit of $9 million in Fiscal 2007.
 For Fiscal 2007, 74% of all distributions flowed to the racing industry.
 This amount is in sharp contrast to the mid-70’s when the City received 56% of all distributions and the racing industry received only 28%.
 To ensure that NYC OTB becomes and remains profitable for the City, the Administration recommended both a change to the current State statutory scheme to require that “the percentage of distributions be based not on handle, but based on profits” and a “fundamental alignment between the product, the franchise, the racing industry, and [NYC OTB]”.
 
However, at the urging of Mayor Bloomberg, on February 19, 2008, the Board of NYC OTB unanimously voted to close the business. Prior to the Board’s vote, the Mayor, who controls the 5 member board, stated that “by the end of June, OTB would be running a cash-negative operation for the first time in its history.”
 According to the NYC OTB closing plan, operations would cease on June 15, 2008 and layoffs would be effective the next day. Notices of job cuts would go out on April 17, 2008 whereupon 1,466 employees would lose their jobs.  

In recent weeks (March 2008), the State Senate discussed a proposal which would allow NYC OTB to defer payments to the New York State Racing Association for the months of April and May.
 Specifically, the Senate plan would suspend $2 million in NYC OTB payments for April and May.
 This would enable NYC OTB to keep going beyond June 30 when its fiscal year ends. In addition, under the Senate plan, the State Non-Profit Racing Association Oversight Board would analyze NYC OTB’s situation and make recommendations for permanent, long-term solutions by June 1.
 This would allow the Legislature to approve and the governor to sign new legislation affecting NYC OTB by the end of the current session, which ends in late June.    
RESOLUTION NO. 1235:

On April 9, 2008, the Finance Committee conducted an oversight hearing on Resolution No. 1235 which was introduced in an effort to stave off closing NYC OTB and protect the jobs of the organization’s 1,466 employees. Specifically, the legislation would call upon the State Legislature to amend the State law to reduce certain State-imposed financial mandates on off-track betting corporations. At the hearing, New York City OTB President Raymond Casey, the New York City Comptroller William Thompson, Jr., and Leonard Allen (DC-37) testified in support of the legislation and indicated that these State mandates have been substantially increasing in recent years, thus, making it impossible for NYC OTB to remain profitable.  
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