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I.
INTRODUCTION:
On June 6, 2007, the Committee on Fire and Criminal Justice Services, chaired by Council Member Miguel Martinez, will hold an oversight hearing regarding the New York City Board of Correction (“Board”) proposed amendments to the Minimum Standards (“Standards”) for New York City correctional facilities. In addition, the Committee will take testimony on Intro. No. 574. This bill amends the New York City Charter and the Administrative Code of the City of New York, in relation to the abolition of fees for certified birth certificates for any person who is being released from a New York state correctional facility, after any duration, and any person who is being released from a New York city jail after at least ninety consecutive days of incarceration. The Chairwoman of the Board, the Commissioner of the Department of Correction (“DOC”), and the Department of Health and Mental Hygiene (“DOHMH”), Prisoner Rights and Legal Advocates as well as other interested parties were invited to testify at this hearing. 

II.
BACKGROUND:

In fiscal year 2006, the DOC had 103,813 admissions and managed an average daily inmate population of 13,497 individuals.
 The average length of stay of inmates in city jails was 46.7 days.
  The DOC also reports that fifty percent of the inmates admitted to their custody leave within ten days or less.
 

Pursuant to the City Charter, the Board evaluates the performance of the DOC, establishes and ensures compliance with minimum health standards, mental health standards and standards of confinement in all City correctional facilities, reviews inmate and employee grievances, investigates serious incidents and makes recommendations in critical areas of correctional planning.

The Board is composed of nine members, three of whom are appointed by the Mayor, three by the Council, and three by the Mayor on the nomination jointly by the presiding justices of the appellate division of the Supreme Court for the first and second judicial departments on a rotating basis. Each Board member serves a six-year term.

On January 19, 2007, the Board issued proposed amendments to the Standards regarding the care, custody, correction, treatment, supervision, and discipline of all persons held or confined under the jurisdiction of the DOC.
 A public comment period commenced on that day, was to end on May 21, 2007; the only public hearing to be held on these proposals was scheduled for April 17, 2007. At the April 17th hearing, some law enforcement officials submitted testimony in support of the proposed amendments and numerous legal and prisoner rights advocates testified in opposition to the proposed amendments. Advocates also objected to the process by which the amendments were crafted, reviewed, and moved forward. 

In response to numerous requests to stop or extend the process, at a regularly scheduled Board meeting held on May 10, 2007, the Board voted to extend the comment period until the end of June and to engage in a dialogue with advocates who had attended the April 17th hearing at the next regularly scheduled meeting of the Board on June 14, 2007. However, the Board did not agree to hold additional public hearings despite the many requests made that they do so. 

III.
HISTORY OF PROPOSED AMENDMENTS

From the perspective of many prisoner rights advocates, including the Legal Aid Society (“Society”), the most recent phase of the Board’s consideration of amendments to its Standards began in the fall of 2004. The Society, along with several legal and prisoner rights advocates, has criticized the process by which these proposals have come about with specific emphasis on the lack of public involvement and debate. In its testimony before the Board on April 17, 2007, the Society laid out a timeline of events regarding the proposed amendments, much of which is set out below.

The Society indicated that the process began in the fall of 2004, when the DOC submitted requests for variances from the Standards governing Overcrowding, Lock-in, Clothing, and Telephone Calls, along with requests for amendments to those Standards. Citing Board meeting minutes from October and December of 2004, the Society testified that, “A joint Board-Department committee was created to review the Standards, with the Commissioner of DOC designating two DOC representatives and the Board assigning two members to the review committee.”
  

The Society also stated, “The Chair of the Board reviewed the Standards himself and found them to be in ‘pretty good order,’” and that “on further review, the Board Chair reported that the committees would be recommending some “minor adjustments” in the Standards. Citing Board meeting minutes from January 13, 2005, the Society testified that the Board Chair described the process as follows:  The committee would meet again in a week or two and would present its recommendations to the Board. Then there would be a meeting with the DOC to learn what changes it would suggest.  The committee would then develop its final list of recommendations to present to the full Board and finally the “complicated process” of amending the Standards could begin.


Citing the Board’s March 10, 2005 meeting minutes, the Society indicated that the Board Chair reported that the committee was making good progress, and was going to meet soon with the DOC to discuss the Board’s recommendations and solicit the DOC’s view and that thereafter the Board would reach out to interested constituencies for comments. The Society also indicated that in June of 2005 the DOC presented its proposed revisions to Board staff but did not make the revisions available for public review.
  


According to the Society, at the January 2006 Board meeting, the committee chair described a process following the committee’s completion of its work, that would include internal debate by the Board and then input from interested parties, such as unions and the Society.  In March 2006, the committee chair said that the proposed amendments would have to be discussed at a full meeting of the Board.  In April 2006, the Board Chair said that after a briefing of Board members, who had not served on the committee, the Board would discuss the recommended amendments. The Society and other advocates have indicated that the process, including discussion of the proposed amendments by the full Board and input from interested groups, never took place.


By July 2006, Board staff had prepared a memorandum explaining the recommendation to amend certain Standards and the reasons not to change others.  The memo was distributed to the Board, but not to the public. At its September 2006 meeting, the Board voted to “move the process,” meaning that the proposals would be sent to the Law Department for review, but no discussion of the substance of the proposals took place.
 As indicated above, on January 19, 2007, the Board issued their proposed amendments to the Standards. 

III.
EXISTING STANDARDS AND PROPOSED AMDENDMENTS

The original 16 Standards were adopted in 1978 and remained substantially unchanged until 1985, when the Board promulgated three amendments regarding Overcrowding, Law Libraries and the Variance process.
 The current Standards are classified under the following subject headings, including: Non-discriminatory treatment, Classification of Prisoners, Overtime for Correction Officers, Personal Hygiene, Overcrowding, Lock-in, Recreation, Religion, Access to Courts, Visiting, Telephone Calls, Correspondence, Packages, Publications, Access to Media and Variances.
 In relevant part, the existing Standards, the proposed amendments and the purported justification for the amendments are detailed below.

A.
Non-discriminatory treatment

Presently, every DOC “institution” is required to have a sufficient number of employees and volunteers who are fluent in the Spanish language to assist Hispanic prisoners in understanding, and participating in, the various institutional programs and activities, including use of the law library and parole applications.
 Additionally, the Standards presently require that provisions be made by the DOC to assist in assuring prompt access to translation services for non-English speaking prisoners.
 The proposed amendment would eliminate this provision and replace it with one that would require that, “procedures must be employed to ensure that non-English speaking prisoners understand all written and oral communications from staff members…”

Justification: The Board indicates that this amendment would increase the DOC’s flexibility in assigning uniformed staff.
 DOC indicates that their employees are not employed at specific institutions but are rather assigned to an institution for a period of time and therefore they want to eliminate any reference to the institution.
 Also, DOC indicates that the class of affected people should include all non-English speaking inmates as opposed to only Spanish. Finally, the DOC believes they can meet the goal of universal communication through other means than mandating a certain number of Spanish speaking officers.
 

B.
Classification of Prisoners

Presently, prisoners serving sentences are housed separately from those that are being detained prior to trial.
 One proposal partially removes that restriction by allowing all prisoners to be housed together when they are in punitive segregation, medical housing, mental health centers, close custody housing and in the nursery.
 Additionally, presently prisoners are segregated based on their age and sex.
 A second proposal would change the definition of adolescent, which previously included minors from the age of 16 to 20. The new definition would be limited to 16 to through 18 year olds.
 

Justification: According to the Board, the first proposal would convert a longstanding variance, which would allow DOC to continue to operate these housing areas more efficiently.
 By way of example, DOC would not have to operate separate nurseries for detainees and sentenced prisoners. The second proposal reflects a change to state law.
 

C.
Overtime for Correction Officers

Presently, involuntary overtime is limited and adequate time between shifts is mandated.
 Officers cannot be made to work more than one full shift of overtime during any workweek without their consent.
 Officers cannot work more than two consecutive shifts and must be given off at least 10 hours after a double shift unless they consent to less. The proposal would repeal this section.

Justification: The Law Department opines that the BOC’s efforts to regulate involuntary overtime exceed the BOC’s authority and is an intrusion upon labor relations. Therefore, the Board is proposing the repeal of this section.
 

D.
Personal Hygiene

Presently, sentenced inmates are required to wear prison clothing while detainees are allowed to wear their own clothes.
 The Board is proposing to eliminate the wearing of personal clothing except for a court appearance.
 However, the Board acknowledges that the DOC does not currently have the capacity to clean the additional uniforms that would be issued to detainees. Therefore, prior to requiring detainees to wear uniforms the DOC would have to establish and operate a laundry service capable of cleaning the additional uniforms and establish a secure storage facility for personal clothing.
 Additionally, presently prisoners are entitled to take at least one shower and shave daily.
 Among other things, the proposal would allow the DOC to reduce that allowance from once a day to three days per week for a fourth act of misconduct on the way to, from, or in the shower area while in punitive segregation, except for court appearances.

Justification: In developing this proposal, the BOC noted that most major jail systems, including Los Angeles, Chicago, Philadelphia, and Houston, require all prisoners to wear institutional clothing.
 

E.
Overcrowding

Presently, prisoners cannot be housed in cells, rooms or dormitories unless adequate space and furnishings are provided. In dormitories each person must have 60 square feet of floor space.
 Additionally, no dormitory can have more than 50 detainees or 60 sentenced prisoners.
 The proposal would reduce the square footage per person from 60 to 50 and increase the number of detainees allowed in a dormitory to 60.
 

Justification: The DOC indicates that pursuant to a variance, the BOC currently allows the DOC to house up to 60 detained inmates in a limited number of dormitories with 50 square feet per inmate.
 The DOC also indicates that the proposed change will allow the DOC to continue to maximize the number of inmates in air conditioned housing and also will enable them, as they move forward with their plan to reduce the capacity of the jail system, to move greater numbers of inmates off Rikers Island.
  Finally, the DOC believes that this proposal is consistent with the Standards followed by other counties throughout the State and that they are aware of no evidence that it has been deleterious to good jail operation or the welfare of persons confined in adjacent counties.

F.
Lock-In

Current policy directs that time prisoners spend confined to their cells should be kept to a minimum and confinement should be required only when necessary for the safety and security of the institution.
 This provision would exempt those in punitive segregation or close custody, or prisoners confined for medical reasons in the contagious disease unit, from this policy.

Justification: According to the Board, the proposal acknowledges that prisoners in punitive segregation and close custody are confined to their cells most of the time (except for some programs and services, including recreation, visits, and clinic as deemed necessary by correctional health providers during cell rounds).
 

G.
Recreation

Presently, the Standards provide that prisoner misconduct at a law library, while using telephones, and during visits, may result in limitations on access.
 However, no such limitation was incorporated into the Standards for recreational-related misbehavior.
 This proposal would authorize the DOC to deny recreation for up to five days for prisoner misconduct on the way to, from, or at recreation.

Justification: According to the Board, this proposal would make a longstanding variance permanent.
 
H.
Religion 

Prisoners have an unrestricted right to hold any religious belief, and to be a member of any religious group.
 Prisoners are permitted to congregate for the purpose of religious worship and other religious activities.
 This proposal would prohibit prisoners confined for medical reasons in the contagious disease units from congregating.
 Additionally, DOC’s Executive Director of Ministerial Services would be required to approve religious advisors who conduct services and provide religious counseling in DOC facilities and the Deputy Commissioner of Programs would have to approve any group not previously recognized for its members to have the right to exercise their beliefs.
 

Justification: According to the Board, this proposal would make a longstanding variance permanent.

I.
Access to Courts

Prisoners are entitled to access to courts, attorneys, legal assistants and legal materials.
 Presently, DOC must operate libraries, in jails with more than 600 prisoners, for ten hours (and in jails with less than 600 prisoners for eight hours) during “lock out hours.”
 The proposal would allow the DOC to operate the law libraries during hours when general population prisoners are locked-in their housing areas, and to count those hours as part of the total number of hours that the law libraries must be open.
 

Justification: The Board believes that authorizing DOC to operate law libraries during times when prisoners are locked-in is likely to increase access to law libraries for prisoners from special housing areas, because these prisoners can be escorted to the law library more safely when there are no other prisoners in the corridors.
 The Board believes that all general population prisoners could be accommodated during the eight hours the law library would be operated during their lock-out periods.
 
J.
Visiting

Presently, every detainee is entitled to receive a “contact” visit within 24 hours of his or her admission to the facility.
 The proposal would authorize the DOC to provide only a “non-contact” visit to detainees within 24 hours after admission, rather than a contact visit.
 The proposal would only affect visits within the first 24 hours.
 Also, presently, the Standards allow visitors to wear personal effects, including wedding rings and religious medals and clothing.
 That section is being repealed and a new section is being added that says the following. "The Department may require a prospective visitor to secure in a lockable locker his or her personal property, including but not limited to bags, outerwear and electronic devices."
 
Justification: The Board contends that providing a non-contact visit during the first 24 hours would help to ensure the safety of the prisoner, the visitor and the facility.

K.
Telephone Calls 

Presently, prisoners are entitled to make periodic telephone calls.
 Prisoner telephone calls are not listened to or monitored except as to time and cost, unless a lawful warrant is obtained.
 The telephone rights of prisoners may only be limited when it is determined that the exercise of those rights constitutes a threat to the safety or security of the institution or an abuse of written telephone regulations previously known to the prisoner.
 The proposal would authorize the DOC, upon notice to prisoners, to listen to and monitor prisoner telephone calls, except for calls to the Board, Inspector General, other monitoring and investigative bodies, treating physicians, attorneys and clergy. The DOC would record every call.
 

Justification: During its deliberations on this proposal, the Board noted that some jurisdictions, including Chicago and Phoenix, monitor prisoner telephone calls; others, including Los Angeles and Houston, do not. Among jails in New York State, Nassau, Westchester, and Monroe counties monitor calls; Albany and Erie do not.
 The Board stated: “Recognizing that prisoners have no expectation of privacy during confinement [we] reviewed legal authority to support listening to and/or monitoring calls upon notice and concluded that heightened security concerns provide ample justification for this amendment, as long as the process does not inhibit prisoners from speaking with the Board and other monitoring and investigative offices, as well as with attorneys, treating physicians and clergy.”
 

L.
Correspondence 

Presently, prisoners are entitled to correspond with any person.
 Outgoing prisoner correspondence cannot be opened or read except pursuant to a lawful search warrant.
 Incoming correspondence must be delivered to an inmate within 24 hours of receipt by the DOC.
 The Board put forward three proposals with respect to correspondence.
 The first would allow prisoner to correspond with anyone “except when there is a reasonable belief that limitation is necessary to protect public safety or maintain facility order and security.”
 The second proposal would authorize DOC to read prisoner non-privileged correspondence with a Warden’s written order articulating a reasonable belief that the correspondence threatens the safety or security of the facility, another person, or the public.
 The third proposal would increase from 24 to 48 hours the time in which correspondence must be delivered to a prisoner.
 

Justification: The Board believes that heightened security justifies these proposals.
 Several New York jails, including Nassau, Suffolk, Westchester, and Rockland, read non-privileged mail.
 The Board contends that obtaining court orders could cause undue delays and interfere with DOC’s ability to act quickly and decisively when dealing with imminent security threats.
 Finally, the Board asserts that the additional time would enable them to conduct more thorough physical inspections.
 

M.
Packages

Presently, prisoners are permitted to receive packages from, and send packages to, any person.
 While incoming packages can be opened for inspection, any correspondence enclosed may not be read.
 This proposal would prohibit prisoners from sending or receiving packages, “when there is a reasonable belief that limitation is necessary to protect public safety or maintain facility order and security.”
 The proposal would also authorize DOC to read prisoner non-privileged correspondence enclosed in incoming packages pursuant to a court order or Warden’s written order articulating a reasonable belief that the correspondence threatens the safety or security of the facility.

Justification: The BOC believes that heightened security concerns justify the proposed amendment.

N.
Publications

Presently, prisoners are entitled to receive publications from any source, including, family, friends and publishers.
 This proposal would allow prisoners to receive packages from any source “except when there is reasonable belief that limitation is necessary to protect public safety or maintain facility order and security.”
 Also, currently, incoming publications are not censored or delayed unless they contain specific instructions on the manufacture or use of dangerous weapons or explosives, or plans for escape.
 This proposal would allow DOC to censor or delay delivery of a publication if it contains “material that may compromise the safety and security of the facility.” The proposal also extends from 24 to 48 hours the time in which the publication must be delivered.
 
Justification: The Board believes that heightened security concerns justify the proposed amendment.
 

O.
Access to Media


Presently, prisoners are entitled to access to media. “Media” means any printed or electronic means of conveying information to any portion of the public and shall include, but is not limited to newspapers, magazines, books or other publications, and licensed radio and television stations.
 The Board is not proposing any significant changes to prisoners ability to access media.

P.
Variances

Presently, the DOC may apply for a variance from a specific subdivision or section of the Standards when compliance cannot be achieved or continued.
 This proposal would allow the DOC to implement, on a trial basis, for a specified period of time, a procedure or program that does not comply with a Standard but which is identified as a correctional “best practice.”

Justification: According to the Board, this proposal would simplify the variance process and remove unnecessary complexity.
 

IV.
ISSUES AND CONCERNS


If enacted, the proposed amendments will have a significant impact on upward of 100,000 people who are admitted to city jails each year. With few exceptions, the Standards have been unchanged for almost 30 years. The Committee wants to insure that the process by which these amendments are undertaken is deliberative and inclusive. The Committee wants to understand the impetus for these proposed changes and the impact they will have on inmates as well as the impact they will have on those charged with guarding the inmates, those who deliver services to those inmates, and on society at large. 

V.
INTRODUCTION NO. 574

This legislation mandates that the Department of Health and Mental Hygiene issue, free of charge, one certified copy of a birth certificate to any person who was born in the city of New York and who was released from a New York state correctional facility after any period of incarceration, and any person who was born in the city of New York and was released from a New York city jail who has been imprisoned for at least ninety consecutive days.  The legislation also authorizes the Board of Health to issue these birth certificates free of charge.
Int. No. 574

By Council Members Palma, Brewer, James, Koppell and Martinez

..Title

A Local Law to amend the New York city charter and the administrative code of the city of New York, in relation to the abolition of fees for certified birth certificates for any person who is being released from a New York state correctional facility, after any duration, and any person who is being released from a New York city jail after at least ninety consecutive days of incarceration.

..Body

Be it enacted by the Council as follows:

Section 1.  Subdivision (c) of section 558 of the New York city charter is amended to read as follows:


(c) The board of health may embrace in the health code all matters and subjects to which the power and authority of the department extends. The board of health shall prescribe in the health code the persons who shall be required to keep a registry of birth, fetal deaths, and deaths occurring in the city and file certifications thereof with the department and the form and manner in which such registry shall be kept and certificates filed, and, it shall provide for the recording of births which have not been recorded in accordance with law, for the change or alteration of any birth, fetal death or death certificate upon proof satisfactory,  to  the  commissioner,  for  the  examination  and issuance  of transcripts of such certificates and for fees to be charged therefore, with the exception that the board of health shall be authorized to issue, free of charge, one certified copy of a birth certificate which shall be issued to any person who was born in the city of New York being released from a New York state correctional facility after any period of incarceration, and any person who was born in the city of New York being released from a New York city jail who has been imprisoned for at least ninety consecutive days.  

§ 2.   Section 17-169 of the administrative code of the city of New York is amended by adding a new subdivision (d), to read as follows:

d. Any person who was born in the city of New York and is being released from a New York state correctional facility, after any duration, and any person who was born in the city of New York and is being released from a New York city jail after at least ninety consecutive days of incarceration, shall be issued free of charge by the department, upon request, a certified copy of their birth certificate to be used for any lawful purpose, providing however that no one shall receive more than one free birth certificate within any five year period.

§3.  This local law shall take effect ninety days after its enactment.
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