Int. No. 83

By Council Members Gioia, Gentile, Martinez, Weprin, Arroyo, Katz, James, Gonzalez and Gerson

..Title

A Local Law to amend the administrative code of the city of New York, in relation to protecting department of education employees from certain adverse personnel action.

..Body

Be it enacted by the Council as follows:
Section 1.  Chapter one of title twelve of the administrative code of the city of New York is amended to add a new section 12-113.1 to read as follows:


§12-113.1 Protection of department of education employees. a.  Definitions. For purposes of this section:


1.
"Adverse personnel action" shall mean dismissal, demotion, suspension, disciplinary action, negative performance evaluation, any action resulting in loss of staff, office space or equipment or other benefit, failure to appoint, failure to promote, or any transfer or assignment or failure to transfer or assign against the wishes of the affected officer or employee.


2. 
"Commissioner" shall mean the special commissioner of investigation for the New York city school district.

3.
"Remedial action" shall mean any appropriate action to restore the officer or employee to his or her former status, which may include one or more of the following:


(a)
reinstatement of an officer or employee to a position the same as or comparable to the position such officer or employee held or would have held if not for the adverse personnel action, or, as appropriate, to an equivalent position;


(b)
reinstatement of full seniority rights;


(c)
payment of lost compensation; and


(d)
other measures necessary to address the effects of the adverse personnel action.


b.
1.
No officer or employee of the department of education shall take an adverse personnel action with respect to another officer or employee of such department who, acting in the best interests of students, has made a complaint or report regarding any department or school policy or procedure that presents a risk of harm to the health, safety, general welfare or educational welfare of students.  


2.
The provisions of this section shall apply to any complaint or report made to (i) the commissioner, (ii) a council member, the public advocate, the comptroller or the mayor, who shall refer such complaint or report to the commissioner or (iii) any superior officer or employee in a school, the department of education or the state department of education. 


c.
An officer or employee who believes that another officer or employee has taken an adverse personnel action in violation of subdivision b of this section may report such action to the commissioner.


d.
1.
Upon receipt of any complaint or report made pursuant to subdivisions b or c of this section, the commissioner shall conduct an inquiry to determine whether an adverse personnel action has been taken in violation of this section.


2.
Within fifteen days after receipt of an allegation of a prohibited adverse personnel action, the commissioner shall provide written notice to the officer or employee making the allegation that the allegation has been received by the commissioner. Such notice shall include the name of the person in the commissioner’s office who shall serve as a contact with the officer or employee making the allegation.


3.
Any investigation initiated under this section shall be completed within three months of the receipt of the complaint or report made pursuant to subdivisions b or c of this section; provided that the commissioner may affirmatively state that additional time, which shall not exceed three months, is necessary to complete such investigation. If the commissioner determines that additional time is necessary to complete any investigation, the commissioner shall provide written notice of such determination to the officer or employee who submitted such complaint or report. 


4.
Upon the completion of an investigation initiated under this section, the commissioner shall provide a written statement of the final determination to the officer or employee who complained of the adverse personnel action taken in violation of this section. The statement shall include the commissioner's recommendations, if any, for remedial action, or shall state that the commissioner has determined to dismiss the complaint and terminate the investigation.


5.
Upon a determination that an adverse personnel action has been taken in violation of this section, the commissioner shall without undue delay report his or her findings and, if appropriate, recommendations to the chancellor of the department of education, who (i) shall determine whether to take remedial  action  within three months of the receipt of such findings, provided that the chancellor may affirmatively state that additional time, which shall not exceed three months, is necessary to make such a determination, and  (ii)  shall  report  such  determination  to  the commissioner in writing. Upon a determination that the chancellor has failed to take appropriate remedial action, the commissioner shall  consult  with  the chancellor and afford such person reasonable opportunity to take such action. If such action is not taken within two months of such consultation, the commissioner shall report his or her findings and the response of the chancellor to  the  mayor.

e.

If the commissioner dismisses a complaint received pursuant to this section, or the chancellor fails to take appropriate remedial action regarding a complaint as determined by the commissioner, the officer or employee who believes that he or she has been the subject of the adverse personnel action described in any such complaint may institute a civil action in a court of competent jurisdiction for relief, which may include but not be limited to: (i) an injunction to restrain continued violation of this section, (ii) remedial action as defined by this section and (iii) payment by an employer of reasonable attorneys’ fees and court costs. Such civil action shall be taken within one year of the dismissal of any such complaint by the commissioner or receipt by the mayor of a report regarding the chancellor’s failure to take any such appropriate remedial action.

f. 
It shall be a defense to any action brought pursuant to subdivision e of this section that the adverse personnel action was predicated upon grounds other than the employee’s exercise of any rights protected by this section. A court, in its discretion, may order that reasonable attorneys’ fees and court costs be awarded to an employer if the court determines that an action brought pursuant to subdivision e of this section was without basis in law or in fact.   

g.
Nothing in this section shall be construed to limit the rights of any officer or employee with regard to any administrative procedure or judicial review, nor shall anything in this section be construed to alter any provision of a valid collective bargaining agreement.   


h.
Not later than October thirty-first of each year, the commissioner shall prepare and forward to the mayor and the council a report on the complaints governed by this section during the preceding fiscal year. The report shall include, but not be limited to, the number of complaints received pursuant to this section, and the disposition of such complaints.


§2.
This local law shall take effect immediately. 
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