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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to expanding the nuisance abatement law to include certain violations related to the creation, production, storage and sale of false identification documents, forged instruments and forgery devices.  

I.         INTRODUCTION
On February 28, 2007, the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., and the Committee on Consumer Affairs, chaired by Council Member Leroy Comrie, will conduct a joint hearing to vote on Introductions 440-A and 442-A.  In addition, the Committee on Public Safety will vote on Introduction 484-A.  An initial hearing on Introductions 440 and 442 was held on October 18, 2006, and an initial hearing on Introduction 484 was held on February 13, 2007.  Testifying witnesses included representatives of the New York City Police Department (NYPD), the New York Nightlife Association (NYNA), the New York Civil Liberties Union (NYCLU) and the Criminal Justice Coordinator.  The Committees subsequently revised the proposed legislation in an attempt to address suggestions and concerns raised by the various witnesses.  
II.
BACKGROUND


The proposed bills are part of a package of legislation that was drafted in the wake of several highly publicized incidents involving New York City nightlife.  Just over one year ago, on the evening of February 24, 2006, Imette St. Guillen, a 24-year-old graduate student at John Jay College of Criminal Justice, went out with her friends in Manhattan.  Ms. St. Guillen parted with her friends around 3:30 a.m. and went to the Falls Bar in SoHo.  Approximately 17 hours later, Ms. St. Guillen’s body was found 11 miles away in Brooklyn.  According to reports, she had been sexually assaulted and strangled.  Darryl Littlejohn, who was employed as a bouncer at the Falls despite a criminal record including seven convictions for armed robbery, assault and other offenses, was indicted for her murder.

The New York State Liquor Authority issued seven charges against the Falls on March 17, 2006, including knowingly hiring a convicted felon, violating the State Alcoholic Beverage Control Law, and employing security guards who were not licensed by the state.
  On June 9, 2006, the NYPD shuttered the Falls, citing the City’s nuisance abatement laws, charging that on multiple occasions employees of the bar sold liquor to minors and served alcohol after-hours.  Other charges included numerous noise and disorderly conduct complaints.
  

A few months after the incident involving Imette St. Guillen, on June 9, 2006, Stephen Sakai of Brooklyn was indicted on murder, attempted murder, and other charges stemming from a shooting outside Opus 22, a Chelsea nightclub where Sakai worked as a bouncer.  The shooting led to the death of Gustavo Cuadros and the wounding of Julian Andres Cuadros, Ian Davis and Yeison Correa.  Also in June, Francisco Sollizan, 24, an unlicensed bouncer at Club Soma in Astoria, Queens, was charged with misdemeanor assault in connection with the death of 19-year-old Antonios Fasarakis who was killed outside the nightclub.
  In July, Jennifer Moore, an 18-year old from New Jersey scheduled to begin college in the fall, was brutally murdered after a night of bar-hopping in Manhattan.  And then, in October, there were multiple nightclub related shootings.  On October 13th, a gun was fired inside the Roxy nightclub.  On October 15th, a fight started inside Club Hush, a midtown strip club, and continued onto the street.  Two people were stabbed and shots were fired in the air.  The very next day, on October 16th, another fight erupted inside Club Hush, resulting in the shooting death of a man outside the club.  

In addition to these highly publicized violent incidents, New York City nightlife has become increasingly riddled with problems – from underage drinking to community disturbance to personal safety.  Underage drinking in particular consistently is identified as presenting significant problems for nightlife establishments, law enforcement, and the community.  While there are of course a handful of establishments that may purposely look the other way with regard to underage drinking, the prevalence and increasing sophistication of false identification greatly contributes to the problem.

III.
USE AND AVAILABILITY OF FALSE IDENTIFICATIONS

Of the various forms of identity theft or forgery, false identifications or fake IDs used for procuring alcoholic drinks are by far the most popular—and ubiquitous.
  Police say there are likely millions of fake IDs in circulation throughout the country, and some estimate that fully half of all high school students carry some sort of forged identification.
  Young people have many potential sources of false IDs.  One source is from older siblings or friends who are willing to lend or give their own ID cards to an underage person.  There are also numerous websites that offer authentic-looking forged IDs, as well as raw materials for individuals to produce accurate renderings of government identifications on their own.  Traveling merchants and shops also manufacture and sell fake IDs.  With the proliferation of computers and high quality printers and scanners, it has become easier to mass produce first-rate forged IDs and more difficult to distinguish genuine IDs from false ones.  

There are a number of establishments in New York City that produce and sell fake IDs.  Electronic Concept, a store located near Times Square on Eighth Avenue and 45th Street that sells sunglasses and stereos, is one such example.
  Investigating how challenging—or uncomplicated—it would be for an individual to purchase false identification, a reporter entered Electronic Concept and asked the manager if he sells fake IDs.
  The manager handed the reporter a form to fill out, and said that he has never encountered any difficulties selling fake IDs for the past two years and that many teenagers come in to buy them.
  The reporter’s information was then entered into a computer and her picture was taken with a digital camera.
  The photo was downloaded and placed on the ID, and after the reporter paid $50 in cash, she had a fake ID in a matter of minutes.
  It was the same procedure at El-Cid Camera and Electronics, a similar shop located across the street from Electronic Concept, which charged $40 for a fake ID and displayed a sign saying “IDs for Sale” outside.

A. NYPD Actions Addressing False Identifications


The New York City Police Department has recently made efforts to curb the use of false IDs by teenagers.  Since August 2006, the NYPD has arrested 106 underage individuals for using fake IDs to enter nightclubs in the Chelsea area in Manhattan.
  Police officers in the 10th Precinct in Chelsea have been monitoring underage club patrons on West 27th Street and the surrounding vicinity, which was where Jennifer Moore was before she was slain last July.
  Undercover and uniformed officers perform random ID checks of patrons inside clubs and observe club entrances, targeting youthful revelers.
  The NYPD also sets up road signs in the area warning, “Using a fake ID is a crime.”
  The youths arrested in Chelsea for having a false ID were charged with criminal possession of a forged instrument,
 which is a misdemeanor punishable by up to one year in jail and a $1,000 fine.
  Some of the 106 underage individuals were issued a summons with a future court date, but the majority stayed overnight in jail and appeared before a judge the following day.
  Prior to these increased efforts to address fake ID use in Chelsea, NYPD enforcement was minimal and most offenders were released.


The NYPD has also worked to stop those who supply fake IDs.  In September 2006, officers raided Village Body Arts, Tattoos and Piercings on West 14th Street near Eighth Avenue in the West Village section of Manhattan, which operated as a sophisticated fake ID mill frequented by underage individuals.
  The owner of the tattoo parlor was arrested and charged with identity theft and criminal possession of stolen property.
  Officers seized forged driver’s licenses, embossing machines, and computers, all of which were used to produce high quality licenses that included magnetic strips encoded with stolen personal information from other motorists.
  The cost of the IDs, which were allegedly sold at the shop and possibly through the mail, ranged from $50 to $100.
  The raid took place after NYPD detectives learned about the outfit while investigating various nightlife establishments for underage drinking in Chelsea.

IV.
NEW YORK CITY COUNCIL ACTIONS
In response to the various safety and community disturbance issues associated with the City’s nightlife, over the past year the Council has taken several actions, including: (1) unanimously passing the “bouncer bill,” which modified existing city law to give the NYPD, the Department of Consumer Affairs (DCA), and the Department of Buildings (DOB) a greater role in ensuring that security guards meet the requirements of applicable state laws, including undergoing criminal background checks, registering with the State, and completing State-approved training courses; (2) convening a Nightlife Safety Summit, which brought together invested parties such as the NYPD, the Criminal Justice Coordinator, the Nightlife Association, and representatives from the State Liquor Authority (SLA), to discuss the chronic problems impacting safety in and around the City’s nightclubs; (3) issuing a report entitled Safer Nights, Safer City detailing the Nightlife Summit and making a series of recommendations for future action; (4) calling for the State to amend the Alcoholic Beverage Control Law (ABC law) to give the City enforcement authority to establish and maintain its own tribunals and to fully enforce the State’s liquor laws; and (5) introducing the package of nightlife legislation described herein to address club safety, underage drinking and public nuisance.

V.
ANALYSIS OF PROPOSED LEGISLATION 

Int. No. 440-A

Int. No. 440-A amends the Consumer Affairs law’s licensing requirements for cabarets and public dance halls, and gives the Commissioner of DCA discretion, in lieu of suspending or revoking the license of a cabaret or public dance hall or as a condition of license renewal, to require a licensee found to have committed multiple or egregious violations of the cabaret licensing law or of the rules promulgated thereunder, to hire an independent monitor approved or selected by the Police Commissioner.  The monitor, hired at the licensee’s expense, will investigate the licensee’s activities, make recommendations to the licensee about the implementation of steps and best practices to ensure compliance with all applicable laws and rules, and report back to DCA and the NYPD about the licensee’s compliance and cooperation in implementing the monitor’s recommendations.  The steps and best practices recommended by the monitor may include, but are not limited to, the use of identification scanners at all entrances and additional training for employees concerning safety issues, conflict management and/or laws and liabilities associated with the illegal service of alcoholic beverages.  

To ensure that monitoring contracts, which are costly for clubs, are not extended without justification the legislation requires DCA to submit to the council on an annual basis a report listing all monitoring contracts entered into pursuant to this new law.  The report must include the reason for each monitoring agreement, the length of the initial monitoring period and the length of, and justification for, any extension of a monitoring agreement.

Finally, Int. No. 440-A seeks to establish centralized data regarding license violations by requiring all licensees found liable for violations that would constitute grounds for denying license issuance or renewal to report such liability findings to DCA.  

This proposed legislation focuses on making clubs better, rather than shutting them down, because of the significant contribution of the nightlife industry to New York City’s economy and the willingness of many clubs to adopt better practices.  Providing DCA with the discretion to require clubs to contract with independent monitors will assist clubs in adopting best practices and in coming into and remaining in compliance with all applicable laws and rules.  Int. No. 440-A will greatly enhance enforcement capabilities by involving DCA and independent monitors, as well as the NYPD, in detecting and reporting violations.  

Int. No. 442-A

Int. No. 442-A amends the Consumer Affairs law’s licensing requirements for cabarets and public dance halls, and requires that such establishments, other than those that operate primarily as a restaurant during all hours of operation, install video surveillance cameras at all entrances and exits.  The required cameras must be capable of capturing discernible images within 15 feet on either side of each entrance or exit, and must record continuously during all hours of the club’s operation and for two hours after closing.  The club is required to post signage notifying the public of its use and placement of video surveillance cameras.  The video surveillance camera images must be viewable through technology, such as a computer screen or closed circuit television monitor, and must be transferable to a portable form of media such as videotape, compact disc, or digital videodisc.  


Taking into account the various privacy and potential abuse issues surrounding the use of video surveillance, the legislation requires a number of safeguards against the improper or illegal use or dissemination of the transferred recordings, including: (1) that the recordings be made available to DCA, the police department and other government agencies acting in furtherance of a criminal investigation or a civil or administrative law enforcement purpose; (2) that the recordings be stored in a locked receptacle in a controlled access area, or otherwise secured, so that only authorized personnel may access such recordings; (3) that all personnel authorized to access the recordings must certify in writing that they have been informed on the appropriate use and retention of recordings, and on the legal issues associated with video surveillance; (4) that the cabaret or public dance hall maintain a log of all instances of requests for, access to, and use and dissemination of video recordings; (5) that the use or dissemination of recordings in violation of penal law or civil rights law shall result in license suspension or revocation and a fine of not less than $5,000 nor more than $50,000; and (6) that DCA be required to conduct periodic inspections to ensure compliance with the rules regarding use and retention, and to impose a fine of $1000 for each instance of improper use or retention.  

The proposed legislation will increase club security and patron safety by assisting law enforcement in detecting and investigating illegal activity in and around club entrances and exits.  It also guards against abuses sometimes associated with the use of video surveillance technology by delineating specific rules regarding the use, retention, and dissemination of recordings and by giving DCA significant power to enforce these rules. 

Int. No. 484-A


Int. No. 484-A expands the Nuisance Abatement Law to include the illegal creation, production, storage or sale of false identification documents, forged instruments, or forgery devices as statutory predicates for the closing of premises pursuant to a nuisance abatement proceeding.  A false identification document is defined as a “document of a type intended or commonly accepted for the purposes of identification of individuals that (A) is not issued by or under the authority of a governmental entity or was issued under the authority of a governmental entity but was subsequently altered for purposes of deceit; and (B) appears to be issued by or under the authority of the United States Government, a State, a political subdivision of a foreign government, or an international governmental or quasi-governmental organization.”  A forged instrument is defined as “a written instrument which has been falsely made, completed or altered.”   And, a forgery device includes any “plate, die or other device, apparatus, equipment, or article specifically designed for use in counterfeiting or otherwise forging written instruments.” 

The Nuisance Abatement Law plays a vital role in addressing crime and quality of life conditions in New York City by using civil law to close premises used to conduct illegal activity.  Currently, a number of offenses, including drug crimes, Administrative Code violations and prostitution, serve as predicates for the closure of a premise.  The NYPD’s Civil Enforcement Unit works with operational commanders to identify locations where such illegal activity and businesses are conducted and files civil actions to abate the nuisance by closing the premises.  Int. 484-A seeks to bring additional relief to neighborhoods suffering from illegal activity and public nuisance and to address the concerns raised by law enforcement, community residents, and nightlife establishments regarding the increasing use of illegal, false identification by persons seeking entrance to New York City’s clubs and bars.  By making it easier to target producers and sellers, the legislation is intended to decrease the availability of false identification documents, thus making it more difficult and costly for individuals to obtain such identification.  
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to independent monitors for clubs with multiple or serious violations of the cabaret licensing law or of the rules promulgated thereunder and the reporting of adjudicated violations.

..Body

 

Be it enacted by the Council as follows:
Section 1.   Subchapter 20 of title 20 of the administrative code of the city of New York is amended by adding a new section 20-370 to read as follows:
§20-370.  Independent monitoring required.  The commissioner may, with the consent of the licensee, require in lieu of suspension or revocation of a license pursuant to section 20-369 of this code upon the grounds delineated in sections 20-361, 20-360.1 or 20-360.2 of this code, or as a condition of license renewal upon the occurrence of one or more of the conditions provided in section 20-361 of this code, that the licensee enter into a contract with an independent monitor approved or selected by the police commissioner.  Such contract, the cost of which shall be paid by the licensee, shall provide that the monitor review the activities of the licensee with respect to the licensee’s compliance with the provisions of this subchapter, other applicable federal, state and local laws and such other matters as the department shall determine by rule, and shall recommend to the licensee steps it can take and practices it can implement to ensure compliance with such provisions, rules and laws, which may include, but need not be limited to, the use of identification scanners at all entrances and additional training for employees concerning safety issues, conflict management and/or laws and liabilities associated with the illegal service of alcoholic beverages.  The contract shall provide further that the monitor report the findings of such monitoring, including the extent to which the cabaret or public dance hall has complied with the monitor’s recommendations, to the department and to the police commissioner on a regular basis, as determined by rule of the commissioner.

§2.  Subchapter 20 of title 20 of the administrative code of the city of New York is amended by adding a new section 20-370.1 to read as follows:

§20-370.1.  Reporting by the department regarding monitoring contracts.  The department shall submit to the city council on an annual basis a report listing all monitoring contracts entered into pursuant to section 20-370 of the administrative code of the city of New York, which report shall include: (1) the reason for each monitoring agreement; (2) the length of the initial monitoring period in each monitoring agreement; and (3) the length of any extension of a monitoring agreement and the reasons for such extension.

§3.  Subchapter 20 of title 20 of the administrative code of the city of New York is amended by adding a new section 20-370.2 to read as follows:

§20-370.2.  Reporting by licensees of substantiated violations against cabarets and public dance halls.  Licensees who are convicted or otherwise found liable for violation of any of the provisions of sections 20-361, 20-360.1 or 20-360.2 that would constitute grounds for denying the issuance or renewal of a license shall within ten days of such conviction or finding report such conviction or finding to the department in a form and manner and containing such information as shall be provided by rule of the commissioner.

§4.  This local law shall take effect ninety days after its enactment.

Int. No. 442-A
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to requiring certain cabarets and public dance halls to install video surveillance cameras at all entrances and exits. 

..Body

 

Be it enacted by the Council as follows:
Section 1.  Subchapter 20 of title 20 of the administrative code of the city of New York is amended by adding a new section 20-360.2 to read as follows:
§20-360.2.  Additional security measures for cabarets and public dance halls.  a. No one shall operate a cabaret or public dance hall unless all entrances and exits used by patrons are equipped with digital video surveillance cameras, provided, however, that this section shall not apply to an establishment that operates primarily as a restaurant, as defined by section three of the alcoholic beverage control law, during all hours of operation.  


b. Digital video surveillance systems shall comply with the following provisions and with the rules of the commissioner:

1. The video surveillance cameras shall be digital in nature and shall be of sufficient number, type, placement and location to view and record all activity in front of and within 15 feet of either side of each entrance or exit;

2. The video surveillance cameras shall be sufficiently light sensitive and provide sufficient image resolution (supported by additional lighting if necessary) to produce easily discernible images recorded at all times; 

3. The video surveillance cameras shall record at a minimum speed of fifteen frames per second;

4. The video surveillance camera images shall be capable of being viewed through use of appropriate technology, including but not limited to a computer screen or closed circuit television monitor; 

5. The video surveillance camera system shall be capable of transferring the recorded images to a portable form of media, including but not limited to compact disc or digital video disc; 

6. The video surveillance cameras shall not have an audio capability; 

7. The video surveillance cameras shall be maintained in good working condition;

8. Except as otherwise provided by rule, the video surveillance cameras shall be in operation and recording continuously during all hours of operation of the cabaret or public dance hall and for two hours after the cabaret or public dance hall closes;

9. The recordings made by video surveillance cameras installed and maintained pursuant to this section shall be indexed by dates and times and preserved for a minimum of thirty days so that they may be made available to the department, the police department and other government agencies acting in furtherance of a criminal investigation or a civil or administrative law enforcement purpose;

10. All recordings made by video surveillance cameras installed and maintained pursuant to this section while in the possession of the cabaret or public dance hall shall be stored in a locked receptacle located in a controlled access area, to which only authorized personnel have access, or shall otherwise be secured so that only authorized personnel may access such video recordings.  All personnel authorized to access such video recordings must certify in writing that they have been informed on the appropriate use and retention of recordings as set forth in this section, and on the legal issues associated with video surveillance and the use and retention of recordings.  The cabaret or public dance hall shall keep a log of all instances of requests for, access to, dissemination and use of, recorded materials made by video surveillance cameras installed and maintained pursuant to this section.  Copies of the certifications by authorized employees and of the access log shall be provided to the department in accordance with its rules;

11. The use or dissemination of recordings made by video surveillance cameras installed and maintained pursuant to this section in violation of the penal law or section 50 of the civil rights law shall result in suspension or revocation of a license and a fine of not less than $5,000 nor more than $50,000; and

12. The cabaret or public dance hall shall post signage at appropriate locations, as determined by rule of the commissioner, to notify the public of its use of video surveillance equipment and the locations of video surveillance equipment so that the public has sufficient warning that surveillance is in operation.

c. Each person subject to the provisions of this section shall submit, or ensure the submission of, a report to the department within thirty days after the effective date of this section, or, in the case of a new cabaret or public dance hall, within thirty days after the establishment of such cabaret or public dance hall.  Such report shall certify that the cabaret or public dance hall is in compliance with this section.  Reports filed pursuant to this subdivision shall be submitted in such form and manner and containing such information as shall be provided by rule of the commissioner.

d. The department shall conduct periodic inspections of licensees to ensure compliance with the use and retention policies set forth in this section. 

e. The commissioner may suspend or revoke a cabaret or public dance hall license if the licensee violates the requirements of this section and, in addition, shall impose a fine of $1,000 for each violation of paragraphs nine, ten or twelve of subdivision (b) of this section, and any additional penalties and fines as required by paragraph eleven of subdivision (b) of this section.

§2.  This local law shall take effect one hundred eighty days after its enactment.

Int. No. 484-A

By Council Members Vallone Jr., Fidler, Gentile, Gonzalez, James, Koppell, Martinez, Mendez, Nelson, Palma, Recchia Jr., Sears, Stewart, White Jr., Liu, Gallagher, and Oddo

A Local Law to amend the administrative code of the city of New York, in relation to expanding the nuisance abatement law to include certain violations related to the creation, production, storage and sale of false identification documents, forged instruments and forgery devices.  
..Body

 

Be it enacted by the Council as follows:

Section 1.  Subdivision (g) of section 7-703 of the administrative code of the city of New York, as amended by local law number 113 for the year 1993, is amended to read as follows:

(g)  Any building, erection or place, including one- or two-family dwellings, wherein, within the period of one year prior to the commencement of an action under this chapter, there have occurred three or more violations of one or any combination of the provisions of article two hundred twenty, two hundred twenty-one or two hundred twenty-five of the penal law;

§2.  Subdivisions (m) and (n) of section 7-703 of the administrative code of the city of New York, subdivision (m) as amended and subdivision (n) as added by local law number 35 for the year 2006, are amended to read as follows:

(m)  Any building, erection or place, including one- or two-family dwellings, wherein, within the period of one year prior to the commencement of an action under this chapter, there have occurred two or more violations on the part of the lessees, owners, operators, or occupants, of one or any combination of the following provisions: sections 165.40, 165.45, 165.50, 170.65, 170.70 or 175.10 of the penal law or section four hundred fifteen-a of the vehicle and traffic law; [and]

(n)  Any building, erection or place, including one-or two-family dwellings, in which a security guard, as defined in subdivision six of section eighty nine-f of the general business law, is employed in violation of one or more of the following provisions: the alcoholic beverage control law or sections 20-360.1 or 27-525.1 of this code[.]; 

§3.  Section 7-703 of the administrative code of the city of New York is amended by adding a new subdivision (r) to read as follows:
(r)  Any building, erection or place, including one-or two-family dwellings, used for the creation, production, storage or sale of a false identification document, as defined in subsection (d) of section one thousand twenty-eight of title eighteen of the United States code, a forged instrument, as defined in subdivision seven of section 170.00 of the penal law, or a forgery device, as that term is used in section 170.40 of the penal law.  It shall be presumptive evidence that the building, erection or place, including one-or two-family dwellings, is a public nuisance if there have occurred, within the one-year period preceding the commencement of an action under this chapter, two or more violations constituting separate occurrences on the part of the lessees, owners, operators or occupants of one or any combination of the following provisions: paragraph one, five or eight of subsection (a) of section one thousand twenty-eight of title eighteen of the United States code, section 170.05, 170.10, 170.15 or 170.40 of the penal law or, under circumstances evincing an intent to sell or distribute a forged instrument, section 170.20, 170.25 or 170.30 of the penal law.

§4.  Subdivision (a) of section 7-704 of the administrative code of the city of New York is amended to read as follows:

(a) The corporation counsel shall bring and maintain a civil proceeding in the name of the city in the supreme court of the county in which the building, erection or place is located to permanently enjoin the public nuisances, defined in subdivisions (a), (b), (d), (e), (f), (g), (h), (i), (j), (k), (l), (m), [and (n)] (n), and (r) of section 7-703 of this chapter, in the manner provided in subchapter two of this chapter.

§5.  Section 7-705 of the administrative code of the city of New York is amended to read as follows:

§7-705 Applicability.  This subchapter shall be applicable to the public nuisances defined in subdivisions (a), (d), (e), (f), (g), (h), (i), (j), (k), (l), (m), [and (n)] (n) and (r) of section 7-703 of this chapter.


§6.  This local law shall take effect thirty days after its enactment.
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