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INT. NO. 366-A: 
By The Speaker (Council Member Quinn) and Council Members Vallone Jr., Gerson, Recchia Jr., Brewer, Comrie, Fidler, Gentile, Gonzalez, Koppell, Liu, Martinez, Nelson, Palma, Stewart, Weprin and Katz

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to enforcement against cabarets, dance clubs and certain places of public assembly that use security personnel and to include in the nuisance abatement law certain violations of the alcoholic beverage control law and the administrative code. 

I.         INTRODUCTION
On June 28, 2006, the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., conducted a hearing on Int. No. 366, a Local Law to amend the Administrative Code of the City of New York (“Administrative Code”), in relation to enforcement against cabarets, dance clubs and certain places of public assembly that use security personnel.  Representatives of the New York City Police Department (“NYPD”), the New York Nightlife Association, and the Criminal Justice Coordinator testified.  Overall, the witnesses were supportive of the proposed bill but had concerns, such as the scope of employees who would be subject to the requirements set forth by the bill (“greeters” or “coat-checkers” for example), whether all places of assembly would be subject to the bill’s requirements, the importance of record-keeping, and that, as written, the bill could even apply to establishment owners.  The Committee subsequently revised the bill in an attempt to address these and other concerns.  

On Wednesday, August 16, 2006, the Committee on Public Safety passed Intro. 366-A.  
II.
BACKGROUND


Imette St. Guillen Case


On February 24, 2006, Imette St. Guillen, a 24-year-old graduate student at John Jay College of Criminal Justice, went out with her friends in Manhattan.  Reports indicate that Ms. St. Guillen left the Pioneer Bar, located at 218 Bowery, with her friend, Claire Higgins, around 3:30 a.m. on February 25, 2006.
  The friends parted and Ms. St. Guillen went to the Falls bar, located at 218 Lafayette Street, in SoHo.  Ms. Higgins reportedly felt concerned for her friend and called Ms. St. Guillen’s cell phone around 3:50 a.m., at which time the two had a brief conversation.
  Approximately 17 hours later, Ms. St. Guillen’s body was found 11 miles away in Brooklyn.
  Reports indicate that she had been sexually assaulted and strangled.

On March 23, 2006, Darryl Littlejohn, who was employed as a bouncer at the Falls, was indicted for murder in the case of Imette St. Guillen.
  Littlejohn, 41, has been described as a career criminal with seven convictions for armed robbery, assault and other offenses.
 

The New York State Liquor Authority issued seven charges against the Falls on March 17, 2006, including knowingly hiring a convicted felon, violating the State Alcoholic Beverage Control Law, and employing security guards who were not licensed by the state.
  On June 9, 2006, the NYPD shuttered the Falls, citing the City’s nuisance abatement laws, charging that employees of the bar sold liquor to minors at least three times this year and served alcohol after-hours.  Other charges included numerous noise and disorderly conduct complaints.
  It was also reported that an affidavit from a police detective stated that the bar owners had not cooperated with the investigation into the murder of Imette St. Guillen.

Opus 22


On June 9, 2006, Stephen Sakai, 30, of Brooklyn, was indicted on murder, attempted murder and other charges stemming from a shooting on May 23, 2006, which led to the death of Gustavo Cuadros and the wounding of Julian Andres Cuadros, Ian Davis and Yeison Correa, outside of Opus 22, a Chelsea nightclub, where Sakai worked as a bouncer.  Prosecutors reportedly stated the following with respect to this incident:

· Sakai began firing after a brief argument inside the club with a customer, Ian Davis; 

· The confrontation continued outside, where the unarmed Davis was shot in the groin;

· When another club patron, Julian Andres Cuadros, a former marine, asked Sakai why he had shot Davis, Sakai shot Cuadros in the neck, paralyzing him permanently from the chest down;

· Sakai then shot Gustavo Cuadros, Julian Cuadros’ brother, in the back of the neck while he was holding his bleeding brother, killing the 25-year-old instantly; 

· Sakai then shot Yeison Correa in the back as he was running away, which resulted in a punctured small intestine, a bruised liver and a kidney removal. 

Although Sakai was a licensed security guard and passed background checks, he was reportedly not licensed to carry a firearm.
  Additionally, Police Commissioner Raymond Kelly has been quoted as saying that Sakai is being questioned about three other homicides.


Club Soma

It was reported that on June 11, 2006, Francisco Sollizan, 24, an unlicensed bouncer at Club Soma, in Astoria, was charged with misdemeanor assault, in connection with the death of 19-year-old Antonios Fasarakis on June 9, 2006, who was killed outside the nightclub.

III.
ALCOHOLIC BEVERAGE CONTROL LAW

The Alcoholic Beverage Control Law (“ABC Law”) establishes a regulatory scheme pertaining to the manufacture, sale and consumption of alcoholic beverages.  The “policy of state and purpose of chapter,” reads as follows: 

It is hereby declared as the policy of the state that it is necessary to regulate and control the manufacture, sale and distribution within the state of alcoholic beverages for the purpose of fostering and promoting temperance in their consumption and respect for and obedience to law. It is hereby declared that such policy will best be carried out by empowering the liquor authority of the state to determine whether public convenience and advantage will be promoted by the issuance of licenses to traffic in alcoholic beverages, the increase or decrease in the number thereof and the location of premises licensed thereby, subject only to the right of judicial review hereinafter provided for. It is the purpose of this chapter to carry out that policy in the public interest. The restrictions, regulations and provisions contained in this chapter are enacted by the legislature for the protection, health, welfare and safety of the people of the state.

The State Liquor Authority is the regulatory agency for the ABC Law and has several functions, powers and duties, which include, but are not limited to, the following:

· To issue or refuse to issue any license or permit provided for in this chapter;

· To limit in its discretion the number of licenses of each class to be issued within the state…

· To revoke, cancel or suspend for cause any license or permit issued under this chapter and/or to impose a civil penalty for cause against any holder of a license or permit issued pursuant to this chapter.

The Alcoholic Beverage Control Law establishes general prohibitions and restrictions, which include the prohibition of knowingly employing a convicted felon, which reads as follows:
 

No person holding any license hereunder, other than a license to sell an alcoholic beverage at retail for off-premises consumption, shall knowingly employ in connection with his business in any capacity whatsoever, any person, who has been convicted of a felony, or any of the following offenses, who has not subsequent to such conviction received an executive pardon therefore removing any civil disabilities incurred thereby, a certificate of good conduct, or other relief from disabilities provided by law, or the written approval of the state liquor authority permitting such employment, to wit:

(a) Illegally using, carrying or possessing a pistol or other dangerous weapon;

(b) Making or possessing burglar’s instruments;

(c) Buying or receiving or criminally possessing stolen property;

(d) Unlawful entry of a building;

(e) Aiding escape from prison;

(f) Unlawfully possessing or distributing habit forming narcotic drugs;

(g) Violating subdivision six, eight, ten or eleven of section seven hundred twenty-two of the former penal law as in force and effect immediately prior to September first, nineteen hundred sixty-seven, or violating sections 165.25, 165.30 or subdivision three of section 240.35 of the penal law;

(h) Vagrancy or prostitution; or

(i) Ownership, operation, possession, custody or control of a still subsequent to July first, nineteen hundred fifty-four.

Additionally, the rules of the State Liquor Authority call for conformance with local and other regulations: 

The Authority expects all on-premises licensees, regardless of type of premises, to conform with all applicable building codes, fire, health, safety and governmental regulations.

IV.
SECURITY GUARD ACT OF 1992

The State Legislature significantly revised the regulatory scheme for security guards in order to establish “uniform standards for the employment, registration, training, enforcement and liability insurance coverage of security guards and the security guard industry within the state,” when it enacted the Security Guard Act of 1992 (“Act”).
  Subdivision six of section eighty nine-f of the Act defines, “security guard,”
 and requires that each security guard register with the Department of State.
  To qualify for a registration card, an applicant must provide the Department of State, along with the sworn application and training certificate, information regarding age, citizenship, criminal record, character and fitness, competence, employment history, and disability.
  Requirements include that a person be at least 18 years of age, a United States citizen or resident alien, not have been convicted of a serious offense, or of a misdemeanor which “in the discretion of the Secretary [of State], bears such a relationship to the performance of the duties of a security guard, as to constitute a bar to employment,” and be of “good moral character and fitness.”

The Act also requires that all security guards within the State of New York complete three training courses conducted by certified instructors at approved training schools.  The first required course is an introductory Eight Hour Pre-Assignment Training general introductory course. Upon successful completion of this course the guard is issued a training certificate, which must accompany the security guard’s registration application when submitted to the Department of State.  Once the application is submitted, the guard has 90 days to complete the second training course, the 16 Hour On-the-Job Training course (“OJT”).  This training program, according to the statute, must be relevant to the guard’s duties, requirements of the work site, and the needs of the employer.
  The third required training program is the Eight Hour Annual In-service course.  This training must be completed each calendar year following completion of the 16 Hour OJT course.  This program is designed to meet current training needs and refresh or update guards in changes in the security field.  The guard must complete this course as a prerequisite for renewal of his or her security guard registration.
 
So as to conduct criminal background checks and investigations, the applicant must provide two sets of fingerprints.  The Department of State submits two sets of fingerprints to the Division of Criminal Justice Services.  One set of fingerprints and the required fee must be submitted to the Federal Bureau of Investigation for a national criminal history background check.  The results are used to ascertain whether or not the applicant has been charged with or convicted of a serious offense and may cause an investigation to verify the information contained in the application.

A registration card for a security guard can be revoked or suspended by the New York Secretary of State for several reasons.
  If the registration card holder is convicted of a serious offense, or of a misdemeanor in the state which relates to the performance of security guard duties, the registration card can be revoked or suspended.
  A revocation or suspension may also happen if the registration application contained false information.
  If the security guard violates any provisions of the Act, or rules and regulations promulgated pursuant to the Act, that is also grounds for revocation or suspension of a registration card.
  Further, a registration card may also be rescinded if employment of the card holder as a security guard poses a danger to the health, safety or well-being of the public.

A security guard company may not knowingly employ a person who does not possess a valid registration card, and it is “incumbent upon each security guard company to exercise due diligence in verifying that the information contained in every application for a registration card it files with the department is true.”

V.
ANALYSIS OF PROPOSED INT. NO. 366-A
Section one makes technical amendments to subdivisions l and m of section 7-703 of the Administrative Code, also known as the “Public Nuisance Law,” and adds a new subdivision (n) that amends the definition of “public nuisance” to include one- or two-family dwellings in which a security guard, as defined in subdivision six of section eighty nine-f of the General Business Law,
 is employed in violation of the provisions of Article 7-A of the General Business Law, or in which a security guard, as defined in subdivision six of section eighty nine-f of the General Business Law, is employed in violation of the provisions of the Alcoholic Beverage Control Law and, or of sections 20-360.1 or 27.525.1 of the Administrative Code.  


Section two adds a remedy to subdivision (a) of Section 7-704 of the Administrative Code for violations of the new subdivision (n) of Section 7-703 of the Code.  


Section three amends Section 7-705 of the Administrative Code to make the subchapter applicable to all subdivisions of 7-703, including the newly added subdivision (n). 


Section four amends Section 20-359 of the Administrative Code
 by adding new subdivision 7, which defines “security guard” as it is defined in section 89-f of the General Business Law 
 and by creating a “rebuttable presumption” that a cabaret or dance hall employee is a security guard if his or her job functions include monitoring or guarding the entrance or exit of the establishment for security purposes and, or protecting the cabaret or dance hall from unlawful conduct.  Such rebuttable presumption shall not, however, apply to the owner of the dance hall or cabaret. 
Section five amends subchapter 20 of title 20 of the Administrative Code by adding a new section 20-360.1 regarding security guards in public dance halls or cabarets.  The new section makes it a violation for the owner or operator of a public dance hall or cabaret, which employs or maintains the services of one or more security guards, to fail to comply with the provisions of Article 7-A of the General Business Law, relating to the registration and employment of security guards. The new section also requires these facilities to make available during all hours of operation, proof that each security guard is validly registered pursuant to Article 7-A.  Section 20-360.1 also requires that cabarets and dance halls maintain a roster of all security guards working during the hours that such facility is open to the public and that each security guard be required to keep proof of registration on his or her person at all times.  Finally, Section 20-360.1 requires the enforcement agency to report any violations of that section to the State Liquor Authority if the licensee holds a license pursuant to the Alcoholic Beverage Control Law (“ABC”).

 Section six amends Section 20-369 of the Administrative Code, which pertains to suspension and revocation of a license of public dance halls, cabarets and catering establishments, by re-lettering subdivision (b) as subdivision (c) and adding a new subdivision (b).  The new subdivision (b) gives the Commissioner of the Department of Consumer Affairs discretion to suspend or revoke a license if the licensee violates the requirements of Section 20-360.1 and requires that the Commissioner shall suspend or revoke a cabaret or public dance hall license upon the third violation by the licensee within two years of the first violation.   

Section seven amends section 27-525.1 of the Administrative Code, which pertains to place of assembly permits, by adding five new subdivisions, (e), (f), (g), (h), and (i).  Subdivision (e) requires establishments, other than those operated by a not-for-profit corporation, that sell food and/or beverages for on-premises consumption, and that employ or retain the services of a security guard as defined in subdivision six of section eighty nine-f of the General Business Law, to: (1) comply with the provisions of article 7-A of the general business law, (2) obtain proof that such security guard is registered pursuant to article 7-A, (3) maintain proof of security guard’s registration in a readily available location during business hours, (4) maintain a roster of all security guards working at any given time while said establishment is open to the public, and (5) require each security guard to maintain proof of 7-A registration on his or her person at all times.  Subdivision (f) creates a rebuttable presumption that a person employed or whose services are retained at a place of public assembly whose job functions include (1) monitoring or guarding of the entrance or exit of such place of assembly for security purposes and/or (2) protecting such place of assembly from disorderly or other unlawful conduct is a security guard.  Subdivision (g) makes the permittee solely liable for violations of section 27-525.1 relating to a permittee’s obligations regarding security guards.  Subdivision (h) grants employees of the Police Department and the Department of Consumer Affairs, in addition to employees of the Department of Buildings, the authority to enforce the provisions of section 27-525.1 regarding security guards.  Finally, subdivision (i) requires the Department of Buildings to report any violation of the provisions of section 27-525.1 relating to security guards to the state liquor authority if the permittee holds a license pursuant to the ABC. 

Section eight provides that in the event that any subdivision, sentence, clause, phrase, or other portion of the local law that added this chapter is declared unconstitutional or invalid by any court of competent jurisdiction, such portion is severable and shall not affect the validity of the remaining portions of the local law that added this chapter.

Section nine provides that the bill shall take effect 90 days after its enactment, and directs all relevant City agencies to take whatever actions are required to implement this law prior to such effective date.
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