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RES. NO. 193
By Council Members Martinez, Stewart, Clarke, Comrie, Seabrook, Monserrate, James, Jackson, and Baez.

TITLE
Resolution denouncing The Border Protection, Anti-Terrorism, and Illegal Immigration Control Act of 2005 (HR 4437).

The Committee on Immigration, chaired by Council Member Kendall Stewart, will meet on Tuesday, April 25, 2006, at 9:45 a.m. to vote on New York City Council Resolution 193, which denounces The Border Protection, Anti-Terrorism, and Illegal Immigration Control Act of 2005 (HR 4437).  On December 16, 2005 the House passed the bill by a vote of 239-182.
  On January 27, 2006 HR 4437 was referred to the Senate Committee.
 

U.S. Immigration: Legislative History
Massive, worldwide emigration to the United States has been a major feature of American history since the birth of the country.  Poor economic conditions overseas, a relative abundance of opportunity here, flight from persecution and upheaval, and revolutions in communication and transportation are often cited as the major reasons why immigrants travel to U.S. shores. Another known factor is U.S. immigration legislation itself, which helped determine the numbers and composition of America’s new residents. This brief overview highlights the rise and fall of U.S. immigration legislation history
.

1790: The Start 

Colonial America

· Peoples of English nationality made up about 50% of 3.9 million U.S. population 

· African Americans were almost 20% 

· Germans and Scottish were each about 4% 

· Native Americans not counted in first Census 

Immigration numbers 

· Immigration is relatively small, averaging only 6000 per year, in U.S.’s early years 

· Conclusion to War of 1812 resumes immigration from Britain, Ireland and Western Europe at increased pace 

· Legislation follows increased immigration. Steerage Act of 1819 requires ship captains to keep detailed records of immigrants. 
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1820 – 1920: "Century of Immigration"
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Immigration Restricting Legislation: Limiting "Undesirables", Not Immigrant Numbers

1862 and 1875 Immigration Acts

· First act aimed at a specific group 

· Outlawed the transporting of Chinese immigrants on American ships 

· Made the supplying of Chinese immigrant labor a felony 

· Prohibited entry to criminals and prostitutes 

· Additional acts in 1882, 1885, 1891, 1903, 1907, and 1917 excluded immigrants for a variety of economic, health, moral, and physical reasons 

1882 Chinese Exclusion Act

· Suspended Chinese worker immigration for ten (10) years 

· Barred Chinese from naturalization 

· Chinese exclusion laws made permanent in 1904, until repealed in 1943 

1907 Gentleman’s Agreement

· Restricted Japanese laborer immigration 

· Followed in 1924 by the Japanese Exclusion Act 

· 1917 Immigration Act 

· Created the Asia-Pacific "Barred Zone," further limiting Asian immigration 

Numbers and percentages of US foreign born rise sharply

· European poverty, rapid industrialization and western expansion in the U.S., and vastly improved communication (telegraph, improved mail) and transportation (trains, steamships) leads to a large inflow of European immigrants 

· 2.2 million foreign born in 1850 expands to 13.5 million in 1910 

· 9.7% of population in 1850, grows to 14.7% in 1910 

During the "Century of Immigration", almost 36 million people came to the U.S., 20 million through Ellis Island, including approximately 6 million Germans, 4.8 million Italians, 4.6 million Irish, 4.3 million from the collapsing Austro-Hungarian Empire, 4.3 million English/ Scottish/ Welch, 3.4 million Russians, and 2.3 million Scandinavians.  Nearly 8 million immigrants came to the US in one decade alone, 1901-1910.
1920 – 1965: Quotas and External Factors Decrease Numbers
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1921 Quota Act

· First quantitative immigration law 

· Restricted any Eastern Hemispheric nationality coming to the U.S. to 3% of their 1910 resident population. The 350,000 "quota immigrants", therefore, came mostly from Northern and Western Europe 

· No limit on immigration from Western Hemisphere 

1924 National Origins Quota Act

· Established the "national origins quota system" 

· Annual quota cap was 150,000 immigrants (plus wives and children) 

· Eastern Hemispheric nationalities were limited to their U.S. population proportion of 1920, again favoring the early immigrant countries of UK, Germany and Scandinavia 

· Limits didn’t apply to Western hemispheric natives 

1925-1930

· Restrictive legislation cuts immigrant inflows approximately 50% to about 220,000 per year, during the 1925-1930 timeframe 

· Italian, Russian, Polish numbers fell. Only 15,000 Italians per year were admitted, for example, in 1925-1930 timeframe versus 222,000 in 1921. 

Quotas, Great Depression, and WWII: Numbers Decrease

· 500,000 admitted in 1930s 

· 1 million admitted in 1940s 

1965-Present: Growing Numbers Again 
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1965 Immigration and Nationality Act: 

· Eliminated country-specific quotas 

· Broad numerical limits were nearly doubled from 154,000 to 290,000 

· Changed Eastern Hemispheric annual quotas to 170,000 (20,000 per country) 

· Created a first time annual cap of 120,000 for the Western Hemisphere 

· Special preference rules making immediate family members exempt from numerical quotas, however, caused the 290,000 official ceiling to be shattered 

· Coupled with European economic prosperity in mid 1960s, European immigrants to the US dropped to less than 20%. Latin America and Asia become the leading sources of immigrants

Refugee Act of 1980 

· U.S. broadens definition of allowable refugees 

· 125,000 refugees allowed annually 

· From 1981-1986, more than 450,000 refugees and asylum seekers 

1986 Immigration Reform and Control Act (IRCA)
· Legalized 2.7 million unauthorized aliens (about 1.6 million illegal residents who entered prior to 1982, and 1.1 million illegal agricultural laborers who had worked in the U.S. for at least 6 months) 

· Sought to curb illegal immigration by establishing penalties for employers who knowingly hire illegal aliens 

1990 Immigration Act 

· Raised the annual ceiling from 270,000 to 700,000 for 1992-94 and 675,000 afterwards (including 480,000 family-sponsored, 140,000 employment-based, and 55,000 "diversity" immigrants) 

· Allows an unlimited number of visas for immediate relatives –children, parents and spouses – of US citizens, not counted under the cap 

· The 125,000 allowable refugees are also not counted under the cap 

· Almost nine (9) million immigrants came to the U.S. in the 1990s

1996 Immigration Reform Law

· Addressed concerns about illegal immigration through a variety of law enforcement measures, including increased border control personnel, equipment and technology. 

· Doubled, for example, the number of border patrol agents from 5,175 in 1996 to almost 10,000 by 2000. 

· Confronted concerns about illegal immigrants access to government benefits by making undocumented immigrants ineligible for Social Security benefits 

· Illegal immigrants still currently enter the U.S. at an estimated rate of 300,000 per year. Approximately eleven million illegal immigrants are currently estimated to be living in the U.S. 

1996 Welfare Reform Law

· Barred legal immigrants entering the U.S. after 1996 from most federal means- tested programs (food stamps, CHIP, Medicaid, etc) for 5 years 

· Raised the income and legal standards for U.S. residents who sponsor immigrants 

· Barred illegal immigrants eligibility from most federal, state and local public assistance 

2000 H-1B Visa Legislation

· Increased the number of temporary immigration visas for high-technology workers from 65,000 in 1990 to 115,000 for fiscal years 1999-2000 to 195,000 for fiscal years 2001-2003. In fiscal year 2004 the number was returned to 65,000. 

Just as immigration issues have been discussed throughout American history, they are being debated today.  The presence of large numbers of illegal immigrants has fueled the debate, as many Americans believe that the country cannot absorb more immigrants.  An analysis of the “March 2005 Current Population Survey” by the Pew Hispanic Center shows that there are 11.1 million unauthorized immigrants in the United States.
  Some agree with former New York City Mayor Rudolph Giuliani “that immigrants are exactly what America needs. They're what we need economically, and I think they're what we need morally... [They] revitalize America and get it back to its sense of confidence... All of these immigrants that come here help us with the work they do, they challenge us with new ideas and new perspectives, and they give us perspective."
  Others side with Dan Stein of the Federation for American Immigration Reform (FAIR), who has stated, “large-scale immigration is not serving the needs and interests of the country.”

Immigration Reform Bill (HR 4437)

Declaring that measures are needed to secure the borders and enforce immigration laws, the House approved the Border Protection, Antiterrorism, and Illegal Immigration Control Act of 2005 (HR 4437) on Dec. 16, 2005, by a vote of 239 to 182.
   The U.S. Senate has started debate on this bill, as well as several other major immigration reform bills
, which have been proposed in an effort to revamp the nation’s immigration laws.  

On March 27, 2006 the Senate Judiciary Committee voted 12-6 to approve the broad outlines of The Secure America and Orderly Immigration Act, a comprehensive immigration reform bill which creates a path for some of the nation's estimated 11 million illegal immigrants to become citizens without first leaving the country, and to allow additional foreign workers to enter the United States temporarily under a program that also could lead to citizenship. The Senate panel's bill differs significantly from HR 4437 in that the latter focuses on tightening security at the border and on toughening law enforcement and did not include a temporary worker plan.  It is expected that these bills will be the driving force for lengthy negotiations between the Senate and the House.


Issues and Concerns

Making significant changes to the current state of immigration law, HR 4437:

· Makes unlawful presence in the United States a crime;  

· Makes conviction of unlawful presence in the U.S. an aggravated felony for the purposes of immigration law, which could then be used against millions of undocumented immigrants to permanently make them ineligible for any legalization program;

· Expands detention of non-U.S. citizens in removal proceedings;

· Expands the definition of criminal "alien smuggling"; 

· Requires the expedited removal of non-citizens apprehended within 100 miles of the border within 14 days of their arrival in the U.S.

Groups that advocate tighter controls on immigration believe that although immigration may have been good for this country at one time, it is the root cause of high taxes, wasted welfare dollars, lost jobs, high costs for education, and rising crime.  Groups against tighter control insist H.R. 4437 offers much that will harm current civil liberties and very little that will resolve the difficult problem of illegal immigration.  According to immigration advocates, if passed into law, H.R. 4437 would:

Criminalize organizations and individuals assisting undocumented immigrants.  As written, HR 4437 greatly expands the definition of “alien smuggling” to include assisting a person to remain or attempt to remain in the United States when the “offender” knows the person is in the United States unlawfully. Even family members and charitable workers could face federal prison time for assisting undocumented immigrants.  

Grant state and local law enforcement agencies “inherent authority” to enforce immigration laws.  HR 4437 would grant law enforcement agencies the authority to investigate, identify, apprehend, arrest, detain and transfer to Federal custody immigrants they find in the United States.

Further erode due process.   This bill requires a non-citizen to waive all rights to any further motion, appeals or petition for review related to removal or protection from removal in order to be granted voluntary departure, essentially barring them from a list with their family in the United States, despite the fact that this purges current Appellate Court precedent.
Expand the costly detention of immigrants. This bill would require the Department of Homeland Security to detain all non-citizens apprehended within 100 miles of the border until they are removed from the United States.  Many would be kept in local and state jails until they are removed.

Gut the federal courts’ authority to review immigration matters.  This bill would prevent courts from reviewing any application for naturalization denied because of a discretionary determination of ineligibility based upon “any relevant information or evidence.”  This bill also completely eliminates judicial review where non-citizens visas are revoked.  For the few remaining immigration cases that could be reviewed by an appellate court, HR 4437 implements an unprecedented system whereby no appellate court review is available unless a single judge certifies that the petitioner has “made a substantial showing that the petition for review is likely to be granted.” The decision of the single judge to deny certification for review would not be open to appeal or evaluation of any kind. 

Turn many minor crimes into aggravated felonies, which carry the worst possible immigration consequences.  In essence, this bill makes every immigration violation, however minor, into a federal crime.  For example, persons fleeing persecution who are on a temporary visa may have their visa expire before their asylum claim is adjudicated.  Under the bill, they would become criminals subject to imprisonment even if they were subsequently granted asylum. 
Expand the consequences of an aggravated felony and other offenses.  Criminalizing all immigration violations has a number of serious collateral consequences. The mere characterization as an aggravated felony will trigger the severe immigration consequences – mandatory deportation, mandatory detention, disqualification for almost all immigration benefits, permanent banishment from the United States without hope of lawful return, and the inability to present any equities to immigration judges regardless of how long the immigrant has been in the United States and how many ties he or she has here. Most of these changes would be retroactive, meaning that someone who committed an offense 20 years ago that was not a deportable offense then could be charged with an aggravated felony now.

Eliminate key safeguards concerning evidence used to prove that an immigrant is deportable for an aggravated felony. HR 4437 would bar an immigrant from establishing good moral character required to become a U.S. citizen if they have an aggravated felony conviction in the past – even if they could prove that at the time the offense occurred it was not characterized as an aggravated felony, and they presently have excellent moral character.  

Reverses the burden of proof.  Historically, the burden has been on the government to prove deportation.  Currently, the government may not simply arrest a long-time permanent resident, allege that she is deportable, and force her to prove that she is not. HR 4437 reverses this burden of proof for those charged with aggravated felonies.

Makes an immigrant associated with any street gang deportable and ineligible for any immigration benefits.  Under HR 4437, immigrants who have never committed any crimes whatsoever and who have obeyed all of our laws can be deported, denied admission and the ability to obtain lawful status, subjected to mandatory detention, and denied all forms of protection such as asylum and temporary protected status, simply because the Attorney General has determined that they are associated with a designated street gang.

Undermines state court decisions regarding the reversal or vacation of convictions in immigration proceedings.  HR 4437 would allow immigration authorities to ignore certain reversals and vacations of criminal convictions by state courts.

Imposes mandatory minimum sentences for many offenses.  HR 4437 adds dozens of new mandatory minimum penalties to current law. It imposes the same sentences upon persons who aid or assist certain immigrants to enter the United States, as the immigrants themselves would receive. These mandatory minimum sentences strip discretion from the judges to make the punishment fit the crime, while also increasing the cost of incarceration to American taxpayers.

Conclusion

Our immigration system is in need of repair but nothing short of a comprehensive immigration reform bill will provide our nation with the appropriate changes.   Any proposal submitted must simultaneously focus on enforcement to fight terrorism and criminals, satisfy the needs of our economy for workers, and give American families the opportunity to be united with immigrant members in a timely manner.  

Resolution No. 193 denounces HR 4437 as an ineffective means of immigration reform.

� http://clerk.house.gov/evs/2005/roll661.xml


� http://thomas.loc.gov/cgi-bin/bdquery/z?d109:h.r.04437:


� This information comes primarily from the Population Resource Center, available at http://www.prcdc.org/summaries/usimmighistory/usimmighistory.html





� Pew Hispanic Center. " The Size and Characteristics of the Unauthorized Migrant Population in the U.S.”


Estimates Based on the March 2005 Current Population Survey.  http://pewhispanic.org/files/reports/61.pdf (7 March 2006).


� Retrieved from http://www.shusterman.com/mar05.html


� Statement made at hearing before the subcommittee on Immigration and Claims of the Committee on the Judiciary House of Representatives 106th Congress First Session July 1, 1999. Serial No. 63.


� Voting in favor of the bill were 203 Republicans and 36 Democrats; voting against were 164 Democrats, 17 Republicans, and 1 independent.  http://clerk.house.gov/evs/2005/roll661.xml


� The pending bills are a) The Secure America and Orderly Immigration Act (SAOIA), introduced by Sens. John McCain (R-AZ) and Ted Kennedy (D-MA) in the Senate and by Reps. Jim Kolbe (R-AZ), Jeff Flake (R-AZ), and Luis Gutierrez (D-IL) in the House of Representatives.  b) The Comprehensive Enforcement and Immigration Reform Act of 2005, introduced by Sens. John Cornyn (R-TX) and Jon Kyl (R-AZ) in the Senate.  c) The Save America Comprehensive Immigration Act of 2005, introduced by Rep. Sheila Jackson Lee (D-TX) in the House.  d) The Rewarding Employers that Abide by the Law and Guaranteeing Uniform Enforcement to Stop Terrorism (REAL GUEST) Act of 2005, introduced by Rep. Tom Tancredo (R-CO) in the House.  Available at http://www.citizenjoe.org/illegalimmigration.php.





� http://www.ilrc.org/HR4437.php
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