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Resolution calling upon the New York State Legislature to expeditiously enact the Clean Water Protection/Flood Prevention Act that would strengthen protection of wetlands in New York State and safeguard and enhance New York City’s water supply quality, pollution treatment, flood control, open space and natural areas.


On December 21, 2005, the Committee on Environmental Protection (“Committee”) will hold a Committee vote on Resolution Number 1078-A, which calls upon the New York State Legislature to expeditiously enact the Clean Water Protection/Flood Prevention Act that would strengthen protection of wetlands in New York State and safeguard and enhance New York City’s water supply quality, pollution treatment, flood control, open space and natural areas.  The Committee previously held a hearing on December 6, 2005 to hear testimony on Res. No. 1078.

I. Background

Marshes are commonly referred to as wetlands.  Generally, wetlands include swamps, marshes, bogs and similar areas.
  The New York State Department of Environmental Conservation (“DEC”) defines wetlands as “areas where land and water meet. They are transitional areas between aquatic and upland plant and animal communities, and often have some of the qualities of both. Wetlands also occur where the groundwater occurs near or at the surface, saturating the soil and the root zone of the plants that grow there.”
  The most prevalent and widely distributed wetlands in North America are non-tidal marshes, which are mostly freshwater marshes.


Tidal marshes are freshwater, brackish (somewhat salty), or saline (salty), and “…are most prevalent in the United States on the eastern coast from Maine to Florida and continuing on to Louisiana and Texas along the Gulf of Mexico.”
  There are many functions that tidal marshes perform which are beneficial to bodies of water.  Specifically, tidal marshes:

· Buffer stormy seas and prevent flooding;

· Slow shoreline erosion;

· Absorb excess nutrients before they reach the oceans and estuaries.  High concentrations of nutrients can result in oxygen levels low enough to harm wildlife;
 and,

· Provide vital food and habitat for clams, crabs, and juvenile fish, as well as offering shelter and nesting sites for species of migratory waterfowl.

It is without question that the marshes of New York are of tremendous ecological importance and perform an essential role in controlling floods and in protecting a vast swath of the City’s shorefront from storms and erosion.”
  This can readily be seen in the Staten Island Bluebelt program that saved the City of New York approximately $50 million by using wetlands for flood control instead of constructing expensive storm sewer lines.


Furthermore, wetlands “are vital for protection of the environment and public health.  Wetlands are transitional areas that act as buffers between open waters and uplands and provide functions that: filter pollution, purifying our drinking water, and protecting rivers, lakes, and coastal waters from pollution, such as sediment, nutrients, chemical contaminants, and bacteria…”
  Moreover,

“In the New York City drinking water watershed, the pollution filtration and aquifer recharge provided by wetlands is extremely important for protecting the quality of water that serves over 9 million people.  Wetland environments act as buffers for streams, rivers, lakes, and drinking reservoirs because they trap, uptake and transform harmful nutrients, heavy metals, pesticides, and organic pollutants before they can flow into downgradient waterbodies.”


It is important to note that the demise of wetlands can also prove to be catastrophic when you consider the fact that one-acre of wetlands stores up to 1.5 million gallons of flood water.
  In speaking about Hurricane Katrina’s damage to New Orleans, Ivor van Heerden, a professor in the Department of Civil and Environmental Engineering at Louisiana State University and Deputy Director of the University’s Hurricane Center, noted that “Where you had wetland, the levees were not eroded…and where you did not have wetlands, the levees were annihilated.”  According to an article in the New York Times, state officials in Louisiana are estimating that the rebuilding of New Orleans “would easily cost more that $32 billion…and could take decades to complete.”

II.

Wetlands Losses in New York State

The EPA has noted that New York State has lost an estimated 60% of its historic wetlands,
 and in the City of New York, the New York-New Jersey Harbor Estuary Program estimates that there are now only approximately fourteen square miles of wetlands still in existence, where there were once more than 100 square miles, a wetland loss of over 85%.


Currently, the State Freshwater Wetlands Act protects only wetlands that are 12.4 acres or larger or specifically designated as being of unusual local importance, and that also have been designated on the State wetlands map.  While the State of New York has historically relied on the United States Army Corps of Engineers to protect the vast majority of wetlands under 12.4 acres, changes in federal policy have resulted in so-called “isolated” wetlands no longer being provided federal protection.  Consequently, the 12.4 threshold in current state law, coupled with the loss of federal protection for many smaller wetlands, has created a regulatory gap, leaving an estimated tens of thousands of wetlands in New York without any regulatory protection.  New York is the only state in the Northeast that uses wetland size as threshold criteria for wetland regulation.

II.
Summary of Proposed Res. No. 1078

In calling upon the New York State Legislature to expeditiously enact the Clean Water Protection/Flood Prevention Act, the Proposed Resolution cites the importance of protecting the wetlands in New York State.  It describes the current, inadequate provisions of the New York State wetlands protection law, which relies on the federal program to protect wetlands that are smaller than 12.4 acres
, and compares those provisions to the proposed Clean Water Protection/Flood Prevention Act that would provide greater protection to New York’s freshwater wetlands by reducing the size threshold for state jurisdiction to one acre and streamlining the wetland mapping process.  The Proposed Resolution also states that the pollution treatment and filtration characteristics of wetlands are critically important to the residents of New York City as they are vital to protecting the long-term quality of the City’s drinking water.  The Proposed Resolution further asserts that the proposed Clean Water Protection/Flood Prevention Act would strengthen protection of wetlands in New York State, therefore better safeguarding and enhancing New York City’s water supply quality, pollution treatment, flood control, open space and natural areas.

Finally, the Proposed Resolution was amended by adding the second and fourth “Whereas” clause on the third page of the Proposed Resolution to discuss the 2001 Supreme Court decision in Solid Waste Agency of Northern Cook County (SWANCC) v. United States.  According to the Environmental Integrity Project, 11,000 to 15,000 acres of wetlands were opened to development in fifteen states since 2004, with New York being among the top fifteen states with the most wetlands exempted from federal protection as a direct consequence of the United States Army Corps of Engineers’ aggressive implementation of its interpretation of the SWANCC decision.
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Whereas, As set forth in the State Freshwater Wetlands Act (Environmental Conservation Law, Art. 24), the “freshwater wetlands of the state of New York are invaluable resources for flood protection, wildlife habitat, open space and water resources”, the loss of which deprives the citizens of New York of the multiple benefits to be derived from wetlands; and 

Whereas, Benefits provided by wetlands include protecting subsurface water resources, recharging ground water supplies, and treating pollution by serving as biological and chemical oxidation basins; and

Whereas, Wetlands also provide flood and storm control benefits through hydrologic absorption and their storage capacity and erosion control benefits by serving as sedimentation areas and filtering basins, absorbing silt and organic matter and protecting channels and harbors; and

Whereas, Wetlands provide benefits as open space and natural areas for hunting, fishing, boating, hiking, bird watching, photography, camping, aesthetic appreciation and other uses, and as readily accessible outdoor biophysical laboratories, living classrooms and offer vast resources for educational purposes and scientific research; and

Whereas, Wetlands provide further benefits as breeding, nesting and feeding grounds and other habitat critical to many forms of wildlife, waterfowl and shorebirds, including migratory wildfowl, serving as nursery grounds and sanctuaries for freshwater fish, and as sources of nutrients in freshwater food cycles; and

Whereas, The pollution treatment and filtration characteristics of wetlands are critically important to the residents of New York City as they are vital to protecting the long-term quality of the City’s drinking water; and

Whereas, The water from the City’s Catskill and Delaware watersheds currently requires no filtering and the New York City Department of Environmental Protection estimates that a filtration plant for this water would cost taxpayers over $6 billion to construct, with hundreds of millions of dollars in annual debt service and operating costs; and

Whereas, The importance of wetlands in storing and filtering stormwater can readily be seen in the Staten Island Bluebelt program which has saved the City of New York approximately $50 million by using wetlands for flood control instead of constructing expensive storm sewer lines; and

Whereas, The United States Geological Survey estimated that New York State has lost 60% of its wetlands, and in the City of New York, the New York-New Jersey Harbor Estuary Program estimates that there are now only approximately fourteen square miles of wetlands still in existence, where there were once more than 100 square miles, a wetlands loss of over 85%; and   

Whereas, The State Freshwater Wetlands Act protects only wetlands that are 12.4 acres or larger or specially designated as being of unusual local importance, and that also have been designated on the State wetlands map; and

Whereas, While the State of New York has historically relied on the United States Army Corps of Engineers to protect the vast majority of wetlands under 12.4 acres, changes in federal policy have resulted in so-called “isolated” wetlands no longer being provided federal protection; and

Whereas, The United States Army Corps of Engineers has attributed the policy change to the 2001 Supreme Court decision in Solid Waste Agency of Northern Cook County (SWANCC) v. United States, even though nothing in the SWANCC decision compelled such a drastic environmental rollback; and

Whereas, The 12.4 acre threshold in current state law, coupled with the loss of federal protection for many smaller wetlands, has created a regulatory gap, leaving an estimated tens of thousands of wetlands in New York without any regulatory protection; and

Whereas, The Environmental Integrity Project, a nonpartisan, nonprofit organization dedicated to the effective enforcement of environmental laws, reported that, since 2004, New York has been among the top fifteen states with the most wetlands exempted from federal protection as a direct consequence of the United States Army Corps of Engineers’ aggressive implementation of its interpretation of the SWANCC decision; and
Whereas, New York is the only state in the Northeast that uses wetland size as a threshold criteria for wetland regulation; and

Whereas, The Clean Water Protection/Flood Prevention Act (S.2081/A.2048) is State legislation that would provide greater protection to New York’s freshwater wetlands by reducing the size threshold for state jurisdiction to one acre and streamlining the wetland mapping process; and

Whereas, The Clean Water Protection/Flood Prevention Act has been introduced in the State Legislature in each of the last two years, passed the Assembly both times, passed out of the Senate Environmental Conservation Committee twice, but has never been allowed to the Senate floor for a vote; now, therefore, be it 

Resolved, That the Council of the City of New York calls upon the New York State Legislature to expeditiously enact the Clean Water Protection/Flood Prevention Act that would strengthen protection of wetlands in New York State and safeguard and enhance New York City’s water supply quality, pollution treatment, flood control, open space and natural areas.
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