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INTRODUCTION

Today, the Committee on Consumer Affairs (“Committee”), chaired by Council Member Philip Reed, will accept and consider testimony on Introductory Bill Number 505 (“Intro. 505”), a proposal to require all funeral service providers to display only the names of (a) the funeral firm as registered with the state department of health and (b) the licensed funeral director responsible for the day-to-day operations of the funeral service establishment.  

If enacted, Intro. 505 would supersede New York City Rules 5-165 (a)(1) and (2) and 5-165 (b), which mandate that funeral services providers furnish the names and contact information for every licensed funeral director and business that have at least a 10% ownership interest in the entity that operates the funeral services establishment.  

The Committee has invited the Administration, business organizations, and other interested parties to provide testimony on this issue.

EXISTING LEGISLATION
Due to consumer concerns over billing practices and limited disclosure, the funeral services industry is strictly regulated.  For instance, the Federal Trade Commission oversees funeral services providers nationally and, among other things, requires that funeral homes accept caskets from outside providers and limit handling fees.
  New York funeral service providers are further governed by provisions of the State’s General Business Law, Social Services Law, Sanitary Code and Public Health Law.  For example, Article 34 of the Public Health Law establishes a Funeral Directing advisory board, regulates license requirements and examinations for funeral services providers, undertakers and embalmers, mandates continuing education for funeral service providers, operations and record keeping of funeral directing schools, and dictates specific written consumer price disclosures when transacting business.
  

Locally, New York City’s Administrative Code mandates additional operating policies and funeral services disclosure.
  Significantly, the Code requires that “any provider of funeral services shall prominently display on the funeral services establishment premises and make readily available to any customer or prospective customer a printed presentation sheet. The presentation sheet shall contain an itemized list of all funeral merchandise and services available at the establishment, a statement that the prices therefore are available upon request, and appropriate disclosures regarding legal requirements for procurement of funeral merchandise and services, the form and contents of which shall be prescribed by the commissioner. The presentation sheet shall be made current annually.”
  

To ensure appropriate enforcement, the commissioner of the Department of Consumer Affairs (“DCA”) is authorized to promulgate rules and regulations that he or she deems reasonably necessary to effectuate the provisions of the Administrative Code.
  To that end, DCA drafted rules and regulations governing funeral costs disclosures, which were codified in the Rules of the City of New York.
  Significantly, the City Rules require that every funeral services provider display certain ownership information on a clearly visible sign located immediately outside or inside the main entrance to its funeral services establishment.
  Such ownership information must include the names of every licensed funeral director and of all business entities which, directly or indirectly, hold at least a ten percent ownership interest in the business entity which operates such funeral services establishment.

  
In addition, when an ownership interest of ten percent or more in a funeral services establishment is held, either directly or indirectly, by one or more business entities, the name, complete headquarters address and telephone number of each such business entity must be listed on all advertising material used by such funeral services establishment and on its "General Price List."

CONCERNS RAISED BY CITY RULES
In Metropolitan Funeral Directors Association, Inc., et al. v. City of New York, et al., the plaintiffs sought an injunction against enforcement of the above City Rules, arguing that such rules could irreparably harm many providers and that state law preempted the City from mandating such disclosure requirements.  However, the court found that the Public Health Law permits local legislation which is not inconsistent with State law and that the City Rules merely imposed additional disclosure requirements than required by state law.  Therefore, the court concluded that no conflict existed and denied the motion.

Although the current regulatory scheme, including the Rules of the City of New York, was clearly established to protect vulnerable consumers from unscrupulous practices and provide the public with sufficient information to effectively bring complaints, critics argue that such regulations may actually be used as a tool to undermine the reputations of high-quality businesses with long-standing relationships with their communities.  New and rival funeral services providers often employ the legislation’s mandatory disclosure to disparage competing providers in word-of-mouth and media advertising.  For example, a provider may represent that its competition has several, or corporate, owners with no relationship to the community and therefore is less concerned with customer satisfaction than earning a profit.

 Opponents of the present City Rules argue that the spread of such beliefs by members of the community can have only negative effects on local funeral service providers.  Opponents further note that, although permissible, such advertising claims are misleading and often confusing for consumers.  Frequently, when ownership of, or investors in, a funeral service establishment shifts, the former owner continues on staff to insure consistent quality and permit the new possessor to get the most out of the former owner’s association with the community.  Accordingly, a change in shareholders does not necessarily indicate a change in the business’ daily operations.

Critics further contend that this legislation unfairly impairs an owner’s or stakeholder’s ability to profit from the sale of his or her share in a funeral services establishment to another person or entity.  Unlike other forms of business that are not subject to similar City Rules, these disclosure requirements prevent would-be purchasers and investors from capitalizing on the inherent value of the reputation and heritage an existing business has developed, because the signage must be changed when the businesses is transferred.  Opponents of the existing legislation further claim that such disclosure is unwarranted because, in addition to the myriad of Federal, State and City legislation governing the funeral services industry, ownership information for licensed funeral homes are public records, available at the Bureau of Funeral Directing.
 

INTRO 505

Introductory Bill 505 seeks to uphold the important consumer protections that currently exist, while reducing the potentially adverse impact the present scheme has on the funeral service industry.  Pursuant to the terms of the proposal, a new § 20-732.1 would be added to chapter five of title twenty of the Administrative Code.  Pursuant to the new terms, a provider of funeral services would be required to display a sign, conspicuously located at or near the main entrance, indicating only the funeral firm name registered with the state department of health and the name of the licensed funeral director who is responsible for the day-to-day operation of the funeral service establishment.  
The local law would also expressly prohibit the need for every such provider to list every licensed funeral director that has an ownership interest in the provider of funeral services that operates such funeral service establishment and the names of any corporations, limited liability companies, partnerships, limited liability partnerships, associations, organizations, or other business entities which directly or indirectly hold an ownership interest in the provider of funeral services that operates such funeral services establishment on any signage, advertising or lists required by DCA.  

The local law would take effect sixty days after its enactment.
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