Introduction

On Wednesday, May 18, 2005, the Committee on Parks and Recreation, chaired by Council Member Helen D. Foster, will conduct an oversight hearing regarding “The Mayor’s Proposed Rules to Limit the Use of the Great Lawn: Saving the Park or Restricting Civil Liberties? The hearing will examine the history of Central Park and the Great Lawn, as well as examine the Department of Parks and Recreation’s new proposed rules for limiting the use of the Great Lawn.  Testimony at this hearing will focus on any and all constitutional issues with regards to said new proposed rules.

Background


On April 18, 2005, The City Record published the Parks Department’s proposed new rules seeking to limit the use of Central Park’s Great Lawn to six special events a year, with attendance to each event limited to 50,000.
  The new rules will apply to concerts, protests and any other organized event.
 Out of the six events allowable under the proposal, four have already been reserved for the annual performances of the Metropolitan Opera and the New York Philharmonic, both, which will take place in June and July. The remaining two events will only be allowed to take place during the third or fourth week of August or during the first two weeks of September.
 

The Proposed Rules


A summary of the proposed rules is as follows: (The full text of the rule will be available at the hearing).


Section 1 of the proposed rules seeks to add a new paragraph 7 to subdivision (b) of section 2-08 of Title 56 of the Official Compilation of the Rules of the City of New York.  This new paragraph addresses the time line for applications for special event and demonstration permits with regards to the Great Lawn. It also emphasizes that all such applications will be considered in the order in which they are received by the Parks Department as shown by the date and stamp time.  

Section 2 of the proposed rules likewise adds paragraphs 4 and 5 to subdivision (c) of section 2-08 of Title 56, both of which deal with non-compliant permit users.

Section 3 of the proposed rules add subdivisions (t), (u) and (v) to section 2-08 of Title 56. Subdivision (t) speaks to the conditions for obtaining a permit for a special event or demonstration. It is comprised of 7 subdivisions that address the limitations to be discussed at this hearing, as well as conditions for cancellation of a special event, the requirement of a load-in plan for such events, and the requirement of posting a bond to cover the cost of any anticipated damage to the Great Lawn.

Sections (u) and (v) of the proposed new rules speak to special events and demonstrations taking place on the Sheep Meadow, North Meadow, Heckscher Ballfields and the East Meadow. For purposes of this hearing, only those proposed new rules pertaining to the Great Lawn will be discussed here.

History of Central Park
Central Park was the first landscaped public park in the United States. Advocates of creating the park, primarily wealthy merchants and landowners, admired the public grounds of London and Paris and urged that New York needed a comparable facility to establish its international reputation. After three years of debate over the park site and cost, in 1853 the state legislature authorized the City of New York to use the power of eminent domain to acquire more than 700 acres of land in the center of Manhattan.
 

In 1857, the city commissioners sponsored a public landscape design contest and selected the “Greensward Plan,” submitted by Frederick Law Olmsted, the park’s superintendent at the time, and Calvert Vaux, an English born architect.
  Olmsted and Vaux spent two years overseeing the park’s construction in the late 1850’s, directing some 20,000 men as they moved tons of soil and rock and planted thousands of trees and shrubs.
 More than 43 miles of drainage pipe and 12 miles of irrigation pipe were laid as the landscape was reshaped. Everything, from topsoil and water bodies to bridges and buildings, was placed or built by human hands.
 When construction ended in 1873, Central Park had already become a popular attraction, where native New Yorkers and visitors gathered to see and be seen. Only three years into the park’s construction, annual attendance had reached 2.5 million.
 

As New York grew and lifestyles changed, so did Central Park. Ball fields and tennis courts were added at the turn of the century, and, with the introduction of the automobile in 1912, the park’s drives were paved. In the 1930’s, the central reservoir was converted to the Great Lawn; a zoo was added; and the Sheepfold, once home to the Sheep Meadow’s 150 sheep and their shepherd, was converted to Tavern on the Green.

Olmsted and Vaux’s meticulously arranged meadows, hills, and thickets did not survive Central Park’s first hundred years untouched.  In the 1920’and part of the 1930’s the park suffered great neglect. There were only intermittent efforts to improve the lawns, replace dead trees and shrubs, or to end littering and vandalism.
  This all changed when Robert Moses became the parks commissioner, and during his 30 year tenure, he was able to clean up the park and create 19 playgrounds, 12 ballfields, handball courts, and the Wollman Rink.
  The 1960’s, however, marked the beginning of a twenty-year period of decline for the park. The park’s landscape became the venue for concerts and rallies, which brought crowds to the park, and a lot of damage to the turf and topsoil. Hard-packed dirt stretched across the Great Lawn and Sheep Meadow, making them swirling dust bowls in dry weather and muddy swamps in the rain. Notwithstanding this damage, the 60’s did bring some positive changes to the park. The Public Theater’s “Shakespeare in the Park” debuted in 1962. In 1961 and 1965, the Metropolitan Opera and the New York Philharmonic, respectively, began their series of summer performances on the Great Lawn. In 1964, Central Park was declared a National Historic Landmark.


By 1975, Central Park had so deteriorated that a number of advocacy groups joined together to pool resources and influence, like the Central Park Task Force and the Central Park Community Fund.
 In 1980, the Central Park Conservancy was founded to furnish steady, responsible oversight for the park and to the money needed to carry out the job. Until today, the Conservancy has contributed to the resodding of the Sheep Meadow, funded plans for restoring Belvedere Castle, and in the nineties, restoring the landscape on the Great Lawn.


The Great Lawn

The Great Lawn is the single largest landscape feature in Central Park that was not part of Olmsted and Vaux’s original design. One hundred and fifty years ago it was a 33-acre rectangular reservoir holding 180 million gallons of drinking water for New York City residents.
 In 1931, the City engineered a plan to fill the reservoir and create a lawn with a small pond and playgrounds. Over time, the lawn was expanded to comprise eight ball fields and become one of the park’s main attractions. By the 1970’s, however, heavy use of the lawn took its toll on the grass, and New Yorkers began referring to it as the “Great Dustbowl, with winds whipping up dry dirt from its compacted surface.
 


In 1996-98, the Great Lawn was renovated and today includes eight softball fields, four half-court basketball courts, two volleyball courts and a track that encircles the courts.
 The restoration of the Great Lawn included the installation of an underground drainage system to deal with water that came from the former reservoir on the site, a surface drainage system to keep rainwater from forming ponds on the lawn, and an irrigation system with almost two miles of piping to keep the grass green.


During the restoration, the lawn was covered with 25,000 cubic yards of topsoil and planted with five varieties of Kentucky bluegrass, with a sprinkling of perennial. To give roots a chance to penetrate nine inches deep into the sandy loam topsoil, the lawn was closed to the public for nine months. It cost $18.2 million to renovate the13-acre lawn.
 Since the renovation, every summer, the New York Philharmonic and the Metropolitan Opera offer free concerts on the lawn. In 2003, the newly restored Great Lawn also hosted a large popular music concert featuring the Dave Mathews band.
 

The Basis and Purpose of the Proposed Rules


According to the Parks Department, the proposed regulations, which apply to applications for a special event or demonstration, codify what has been a successful program of regulated use and planned maintenance since the restoration of the Great Lawn, and provide a clear set of rules for the permitted uses of the lawn.  

The Parks Department represents that proper maintenance of the lawn requires adherence to principles of good horticulture. The regulations reflect scientifically based horticultural needs, including seasonal cycles, and the impact of various uses on the grass and surrounding landscapes. As such, the proposed regulations permit a variety of uses consistent with these accepted horticulture principles for lawn and landscape management. The permitted uses of the lawn, however, are limited to only certain months of the year, and to only six large special events with no more than 50,000 people allowed to attend.

The rationale presented by the Parks Department for having no more than six events during the allowable time periods promulgated by these proposed rules, is that six is a number that can be accommodated without stressing the lawn.
 The Parks Department believes that no more than six large special events, spread out over a four-month period, would allow the lawn time to recover from all these events.
 The rationale presented for allowing four of the six events to be reserved for the Metropolitan Opera and the New York Philharmonic is that they are considered “low impact events,” that cause little, if any, damage. It is the other large special events, that pre-date the restoration of the lawn to a time when the lawn was in a seriously degraded condition, that are considered high impact events, or active recreational use, that can cause serious damage to the lawn.

However, the new proposed regulations address both active and passive recreational uses
 by requiring the permitted special event to post a bond to cover the potential damage to the lawn, with a waiver provision for when the bond would pose a financial hardship.

Analysis of the Proposed Rules.

Currently, the Parks Department does not expressly limit the number of people allowed on the Great Lawn for gatherings, and there are no limits on the number of events held there. Permission to assemble is granted case by case when groups apply for permits. Any group with more than 20 people requires a permit.


The proposed rules now limit the number of events that can take place on the lawn to six, and limits the number of people allowed to 50,000. However, the proposed rules do not provide criteria that must be met to be allowed to present a special event. The Metropolitan Opera and the New York Philharmonic are expressly given four of these six events, because they are considered to be low impact, or passive recreational use events. However, the rules never clearly define what the Parks Department considers to be a low impact event, or passive recreational use, let alone what an active recreational use is. By making these distinctions, and by reserving four of the six special events for the Metropolitan Opera and the New York Philharmonic, one can argue that these proposed rules consider and protect only the interests of a certain class of park user. 


With regards to the remaining two special events, once again the new rules remain silent as to how these events will be determined. If ten different organizations file their applications for a permit on the same day, in a timely manner, or it cannot be determined in what order the applications arrived regardless of a date and time stamp, how, or who will decide which two out of the ten organizations will be granted the special event permits? As it appears now, the proposed rules leave the decision arbitrarily up to the Parks Department. 


Another issue is the proposed rules limiting attendance to these special events to 50,000 people. While limiting the lawns use to six special events per year in order to preserve and maintain its health is arguably a viable reason, limiting the number of people who may attend, or gather, at any given event may violate the twin constitutional guarantees of freedom of speech and the right to peaceably assemble.

While most commonly applied to parades or demonstrations which can be controlled by reasonable time, place, and manner regulations as long as they are applied in a nondiscriminatory fashion and do not block such protected expression,
 a question that must be explored is whether a limitation may be imposed other than to protect the public health and safety there is no existing legal precedent for limiting the number of people who may assemble for any given event that is not for a political purpose or demonstration.

Notwithstanding the foregoing, the fact that the proposed rules require a bond to be posted for any given special event in addition to the existing rule which allows the Commissioner to require liability insurance in order to cover the costs for any damage that may occur to the lawn as a result of such event, suggests lesser need for attendance limitations. Whatever damage is done to the lawn can be repaired and at no cost to the City. In addition, it can be argued that the cost of repair from an event attended by 80,000 or 100,000 people will not be significantly higher than the cost of repair for damage incurred from a crowd of 50,000 people. That damage may occur to the Great Lawn no matter how many people use it is a plausible possibility, but such damage can be repaired.  Lastly, given the seasonal nature of grass, if the grass is properly cared for in accordance with horticultural principles, it will grow back.
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