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OVERSIGHT: 
The City’s Efforts to Remove Graffiti From Bridges, Overpasses, Arterial Highways and other Areas Under Control of the City and State Departments of Transportation

INT. NO. 299-A:
By Council Members Monserrate, Vallone Jr., Addabbo, Avella, Gentile, Gerson, Koppell, Martinez, Nelson, Rivera, Sears, Liu, Clarke, Gennaro and Weprin.

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to imposing a fine against the owners of commercial buildings and residential buildings of six or more units who do not remove graffiti from their premises, and in relation to allowing the city to clean graffiti from these buildings without the consent of the owner of the property.

INT. NO. 477: 
By Council Members Oddo, Gallagher, Fidler, Comrie, Provenzano, Nelson, Clarke, Gentile, Gerson, Martinez, Recchia, Seabrook and Stewart

TITLE:
To amend the administrative code of the city of New York, in relation to graffiti fines and penalties.

INT. NO. 525: 
By Council Members Oddo, McMahon, Lanza, Avella, Comrie, Fidler, Gennaro, Gerson, Nelson, Recchia, Rivera, Stewart and Weprin 

TITLE:
To amend the administrative code of the city of New York, in relation to the sale of aerosol spray paint cans, broad tipped indelible markers or etching acid.

INT. NO. 556: 
By Council Members Vallone Jr., Brewer, Comrie, Fidler, Gennaro, Gentile, Gerson, Gioia, Gonzalez, Koppell, Liu, Martinez, McMahon, Nelson, Sears, Stewart, Weprin, Lanza and Oddo 

TITLE:
To amend the administrative code of the city of New York, in relation to the possession and sale of graffiti instruments


On February 15, 2005, the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will hold a hearing to solicit testimony on the City’s efforts to remove graffiti from bridges, overpasses, arterial highways and other areas under control of the city and state Departments of Transportation.  In addition, the Committee will consider four graffiti-related bills: Int. Nos. 299-A; 477; 525; 556.  Those expected to testify include representatives from the Mayor’s Community Assistance Unit, civic groups, and paint suppliers and manufacturers.

I. BACKGROUND

Graffiti vandalism continues to be a problem in the United States and in New York City.  In addition to its negative visual and aesthetic impacts, graffiti causes economic damage due to its effect on the local economy, property values, and the efforts required to repair vandalized surfaces.  Some of the most visible forms of graffiti vandalism are located on road signs, bridges, highway overpasses and sound walls. 

A. Bridges and Overpasses

According to the New York City Department of Transportation (NYCDOT), there are 2,027 bridges in New York City. The NYCDOT's Division of Bridges is responsible for the maintenance and operation of 755 of these bridges, including 6 tunnels and 67 culverts.  Of these 755 bridges, 19 connect boroughs; of the remaining 736, 20% are in the Bronx, 24% are in Brooklyn, 23% are in Manhattan, 26% are in Queens, and 7% are in Staten Island. Other government agencies and public authorities that are responsible for the maintenance and operation of the remaining bridges and tunnels include the New York City Department of Parks and Recreation, the New York City Department of Environmental Protection, the New York State Department of Transportation, Amtrak, the Port Authority of New York and New Jersey, and several units of the Metropolitan Transportation Authority (MTA).
  

The NYCDOT is responsible for graffiti removal for the 755 bridges under its jurisdiction.  In the current fiscal year (2005) the NYCDOT has already cleaned 2,297,000 square feet of graffiti from these bridges:

NYC DOT - Bridge Painting, Graffiti Removal:

Square feet of graffiti removed from the City’s bridges.

	Bridge Painting, Graffiti Removal (Square Feet) 

	Month 
	FY 2000 - Actual 
	FY 2001 - Actual 
	FY 2002 - Actual 
	FY 2003 - Actual
	FY 2004 - Actual 
	FY 2005 - Actual

	July 
	796,000 
	477,000 
	696,000 
	719,000
	440,000
	703,000

	August 
	858,000 
	992,000 
	724,000 
	753,000
	401,000
	1,109,000 

	September 
	608,000 
	587,000 
	671,000 
	715,000
	364,000
	485,000

	October 
	586,000 
	610,000 
	728,000 
	681,000
	301,000
	 

	November 
	514,000 
	544,000 
	600,000 
	502,000
	371,000
	 

	December 
	366,000 
	231,000 
	393,000 
	147,000
	449,000
	 

	January 
	66,000 
	297,000 
	279,000 
	49,000
	49,000
	 

	February 
	435,000 
	366,000 
	262,000 
	82,000
	374,000 
	 

	March 
	759,000 
	709,000 
	597,000 
	168,000
	381,000
	 

	April 
	577,000 
	796,000 
	771,000 
	183,000
	299,000
	 

	May 
	584,000 
	680,000 
	681,000 
	175,000
	419,000
	 

	June 
	717,000 
	823,000 
	758,000 
	386,000
	745,000
	 

	Fiscal Year Total 
	6,866,000 
	7,112,000 
	7,160,000 
	4,560,000
	4,593,000
	2,297,000


B. Highways

In New York City, there are a total of 28 highways.
  State legislation has designated approximately 235 miles of the most heavily used expressways and parkways as part of the NY State Arterial System. This designation does not necessarily imply state ownership or jurisdiction under the New York State Department of Transportation. Of the 235 miles, approximately 140 miles are state-owned; New York City or other state created public authorities own approximately 95 miles of roadways.
  

The New York State Department of Transportation (NYSDOT) manages graffiti removal projects for most state-owned roads.  For example, under the Region 8 Road Work Construction Activity, the State DOT completed a project entitled “Graffiti Removal” in Columbia County in the spring of 2004.
  

For New York City, NYCDOT is responsible for replacing vandalized street and highway signs as well as graffiti on all highways, whether state or city-owned.  In fact, Citizens of NYC, a not-for-profit that aims to clean up the city’s neighborhoods, indicates on their Tip Sheet for Fighting Graffiti that the public should report any graffiti on street signs or highways to the NYC DOT.
   The highways for which NYCDOT is responsible for cleaning include
:

	Belt Parkway
	Grand Central Parkway
	Nassau Expressway

	Bronx River Parkway
	Harlem River Drive
	Prospect Expressway

	Brooklyn-Queens Expressway
	Henry Hudson Parkway
	Richmond Parkway

	Bruckner Expressway
	Hutchinson River Parkway
	Sheridan Expressway

	Clearview Expressway
	Jackie Robinson Parkway
	Staten Island Expressway

	Cross Bronx Expressway
	Laurelton Parkway
	Throg's Neck Expressway

	Cross Island Parkway
	Long Island Expressway
	Van Wyck Expressway

	FDR Drive
	Major Deegan Expressway
	West Shore Expressway

	Gowanus Expressway
	Martin Luther King Expressway
	Whitestone Expressway



According to Commissioner Jonathan Greenspun of the Mayor’s Community Assistance Unit, who testified at a September 2004 Public Safety Committee hearing, even though the NYCDOT’s “resources are not there at the same level as they were prior to 2002”
, “state money is available through the State Arterial Maintenance Program [for the city] to continue to remove graffiti on those state arterial highways…overpasses or bridges.”

II. New York City Anti-Graffiti Laws


It is illegal under New York City law to deface any property by writing, painting or drawing any inscription, figure or mark or affix, attach or place by whatever means a sticker or decal of any type without permission of the owner of the property.
  It is also illegal to carry an aerosol spray paint can, indelible marker or etching acid into a public building with the intent to make graffiti.
  It is further illegal under New York City law to sell or offer to sell an aerosol spray paint can, broad tipped indelible marker or etching acid to any person under eighteen years of age.
  Such items must be behind the counter in a locked display case and available to customers only with the assistance of store employees.

The making of graffiti, or the sale of an aerosol spray paint can, indelible marker or etching acid to a minor, is a class B misdemeanor “punishable by a fine of not more than five hundred dollars or imprisonment of not more than three months, or both.”
 Further, any “person who has been previously convicted of violating the provisions of this section shall be guilty of a class A misdemeanor punishable by a fine of not more than one thousand dollars or imprisonment of not more than one year, or both.”
  Retailers that do not properly display spray paint, broad tipped indelible markers or etching acid are liable for civil penalties of not more than five hundred dollars for each violation, and up to one thousand dollars if they have been previously convicted of violating this section.

Administrative Code § 10-117.2 provides that the Mayor may offer a reward of up to $500 to any person who provides information leading to the apprehension, prosecution or conviction of a person for graffiti crimes. 

III. New York State Anti-Graffiti Laws 

Under New York State law, no person “shall make graffiti of any type on any building, public or private, or any other property real or personal owned by any person, firm or corporation or any public agency or instrumentality, without the express permission of the owner or operator of said property.”
 Graffiti is defined as the “etching, painting, covering, drawing upon or otherwise placing of a mark upon public or private property with intent to damage such property.”
  It is also illegal under New York State law to possess graffiti instruments “under circumstances evincing an intent to use [them] in order to damage” property.

In addition, under § 145.00 of the Penal Law, it is a misdemeanor to intentionally damage property of another person or recklessly damage property of another person in an amount exceeding $250. It is a felony under Penal Law § 145.05 for a person to intentionally damage property of another person in an amount exceeding $250.

IV. Provisions of Int. No. 299-A
Int. No. 299-A establishes penalties for owners who fail to remove graffiti from certain premises, and allows the city to abate graffiti when an owner refuses to remove it.

The legislative findings of the bill indicate that “graffiti is a public nuisance, one that degrades the quality of life in neighborhoods and communities across the city.  Graffiti creates an atmosphere of neglect, inviting criminal activity and contributing to a feeling of disorderliness and fear.” Hoping to remove this blight from city streets, but respecting property rights and First Amendment speech rights, the legislation attempts to craft a solution to the city’s graffiti problem that “both adequately addresses the need to rid our communities of graffiti as well as protect our important freedoms.”

To this end, the bill begins in subdivision (a) by defining graffiti as any “letter, word, name, number, symbol, slogan, message, drawing, picture, writing, or other mark of any kind visible to the public from a public place that is drawn, painted, chiseled, scratched, or etched on a commercial building or residential building, or any portion or structure thereof, including fencing.”

A “commercial building” means “any building that is used, or any building a portion of which is used, for buying, selling or otherwise providing goods or services, or for other lawful business, commercial, professional services or manufacturing activities.”

A “residential building” means “a building containing one or more separate dwelling units.”

“Public place” is defined as a “place to which the public or a substantial group of persons has access including, but not limited to, any highway, street, road, sidewalk, parking area, shopping area, place of amusement, playground, park or beach.”

Subdivision (b) requires that the owner of “every commercial building and residential building shall keep and cause to be kept such building free of all graffiti and graffiti-like defacements.”

Subdivision (c) sets forth that if the property owner executes a written consent and a waiver of liability as prescribed by the Mayor, then the Community Assistance Unit “shall provide graffiti removal services to abate graffiti on commercial buildings and residential buildings without charge to the property owner.”

Subdivision (d) lays out how a commercial or residential property owner is to be notified about removing graffiti from their property.

Subdivision (e) indicates that the “owner of a commercial building or residential building of six or more units who has been given written notice to remove graffiti from such building, and who fails to remove such graffiti within thirty days of receipt of such notice, shall be liable for a civil penalty of not less than one hundred fifty dollars nor more than three hundred dollars.”  Such civil penalty may be recovered in a proceeding before the environmental control board, but a property shall not be fined “more than once in any six month period, and summonses shall not be issued between November 1 and March 31 due to the difficulty in removing graffiti during the winter months.”

Subdivision (f) sets forth the process for the city to commence nuisance abatement proceedings in order to remove graffiti from a residential or commercial building when an owner has refused to do so and has refused to consent to such removal in writing.  Among its provisions, subdivision (f) requires that the notice indicate that “unless the property owner removes the graffiti, files a written consent and waiver of liability consenting to receive, without charge, graffiti removal services from the city, or submits to the city a written request for a hearing or an adjudication by mail to contest the city's determination within fifteen days of the date of the personal delivery or certified mailing, the property owner will be deemed to have given permission to the city to enter or access the property and use the means it determines appropriate to remove or conceal the graffiti at the specified location.”

Subdivision (f ) also indicates that upon “the owner's failure to remove the graffiti, file a written consent and a waiver of liability consenting to receive, without charge, the city's graffiti removal services, or submit to the city a written request for a hearing or an adjudication by mail to dispute the city’s determination that the property identified in the notice has become a nuisance because of graffiti, either by mail, courier, or in person, within fifteen days of the date of the personal delivery, certified mailing, or attachment of the notice, the city may enter or access the property specified in the notice and abate the nuisance by removing or concealing the graffiti.”  In addition, upon receipt of a timely request for a hearing or an adjudication by mail, “a hearing shall be held before the environmental control board within fifteen days of receiving the request,” and upon “a finding of a hearing officer of the environmental control board that the property has become a nuisance because of graffiti the city may enter or access the property specified in the notice and abate the nuisance by removing or concealing the graffiti.”

This local law shall become effective immediately.

V. Provisions of Int. No. 477

Section one of Int. No. 477 amends subdivision g of § 10-117 of the 

administrative code by providing that in addition to the civil penalties already imposed for graffiti offenses, that if a person under eighteen commits a graffiti offense, then “the parent or legal guardian of such person shall be liable for a civil penalty of not more than one thousand dollars for each violation.”  This penalty is increased to $1,500 for the parent or legal guardian if the person under eighteen has previously been convicted of a graffiti offense under § 10-117.  The bill further provides that a person who commits a graffiti offense is liable to the owner of the property for any damages that result from the graffiti violation “in an amount not to exceed ten thousand dollars.”  If the person who commits the graffiti violation is under eighteen, then “the parent or legal guardian of such person shall be jointly and severally liable to the owner of the property” in an amount “not to exceed ten thousand dollars.”


Section two of the bill creates a new subdivision h to § 10-117 that allows a lien to be placed on the real or personal property of any person who commits a graffiti offense.  Such lien may also be placed on the real or personal property of the parent or legal guardian of any person under the age of eighteen who commits a graffiti offense.  This section sets forth the substance and priority of the lien, including that “such lien shall be a continuing and perpetual lien in favor of the city, or the property owner” and that such lien shall be satisfied by payment of the amount of the lien.


Section three of the bill amends § 10-117.2 of the administrative code by increasing the reward that the mayor, upon recommendation of the police commissioner, shall be authorized to offer and pay to any person who provides information leading to the apprehension, prosecution or conviction of a person who commits an act of graffiti vandalism.  The current payment may not exceed five hundred dollars.  Under the bill, this amount would be increased to $1,000 “or in an amount established by the City Council through resolution.”

VI. Provisions of Int. No. 525

Section one of Int. No. 525 adds two new paragraphs to subdivision c of § 10-117 which currently prohibits the sale of aerosol spray paint, broad tipped indelible markers or etching acid to any person under eighteen years of age.  The bill proposes a new paragraph ii that requires that any person who sells aerosol spray paint, indelible markers or etching acid display a prominent sign, on a white card in orange letters, indicating that the “SALE OF AEROSOL SPRAY PAINT CANS, BROAD TIPPED INDELIBLE MARKERS OR ETCHING ACID, TO PERSONS UNDER EIGHTEEN YEARS OF AGE IS PROHIBITED BY LAW.”  The new proposed paragraph also requires that photographic identification be required of any individual who purchases these items, except for those persons who do not appear to be at least twenty-five years of age.  A new paragraph iii proposed by the bill makes it illegal for any person under eighteen to purchase graffiti instruments.

Section two of the bill sets forth the civil penalties that may be imposed for violating these two new paragraphs.  For a failure to prominently display a sign indicating that graffiti instruments may not be sold to any person under eighteen, the civil penalty is up to $1,000 for the first offense, not more than $1,500 for the second offense and not more than $2,000 for any subsequent offenses.  Any person under eighteen who purchases graffiti instruments shall be liable, jointly and severally with their parent or legal guardian, for up to $250 in civil penalties for the first offense and up to $500 for a subsequent violation.  

VII. Provisions of Int. No. 556

Section one of Int. No. 556 makes several changes to § 10-117 of the administrative code:

· Prohibits any person under twenty-two years of age from possessing an aerosol spray paint can, broad tipped indelible marker or etching acid “on the property of another or in any public building or upon any public facility.”  It is an affirmative defense that the owner or operator permitted the person to be on the property with these graffiti instruments.

· Prohibits any person from possessing an aerosol spray paint can, broad tipped indelible marker or etching acid “in any public place with the intent” to make graffiti.  “Public place” is defined as any “highway, street, road, sidewalk, playground, park, beach, or any other public building or public facility.”

· Prohibits any person from possessing any graffiti instruments “in or upon any motor vehicle with the intent” to make graffiti.

· Bans the retail sale of aerosol spray paint cans, broad tipped indelible markers or etching acid.  This prohibition does not include “sales for the purpose of resale or for use by manufacturers, contractors, trades, professional artists, public service corporations or institutions, or for the supplying of branch or general establishments from a central depot or store.”   The prohibition also does not include the retail sale of “clear spray paint or lacquer spray paint.”

� Frequently asked questions: Bridge Information, New York City Department of Transportation website at � HYPERLINK "http://www.nyc.gov/html/dot/html/about/faqs_bridge.html" ��http://www.nyc.gov/html/dot/html/about/faqs_bridge.html�. � HYPERLINK "http://www.mta.info/bandt/html/btintro.htm" \t "_blank" �MTA Bridges and Tunnels� (formerly known as the Triborough Bridge and Tunnel Authority) operates the Bronx-Whitestone Bridge, Brooklyn-Battery Tunnel, Cross Bay Veterans Memorial Bridge, Henry Hudson Bridge, Marine Parkway-Gil Hodges Memorial Bridge, Queens Midtown Tunnel, Throgs Neck Bridge, Triborough Bridge, Verrazano-Narrows Bridge. The MetroNorth Railroad and the Long Island Railroad, subsidiaries of the MTA, operate bridges and tunnels on their rail lines. The � HYPERLINK "http://www.panynj.gov" \t "_blank" �Port Authority of New York and New Jersey� operates the George Washington Bridge, Holland and Lincoln Tunnels.


� Citywide Accountability Program, New York City Department of Transportation website at http://www.nyc.gov/html/dot/html/about/cap_maint.html


� Of the 28 highways, the 5 that are mostly owned by the city include the Cross Island Parkway, Laurelton Parkway, Belt Parkway (NYSDOT owns some very small segments), Moshulu Parkway and FDR Drive (NYSDOT owns some small segments).  However, ownership is complicated in that not all segments of a particular highway are State or City owned.  For example, portions of the Brooklyn-Queens Expressway (BQE) are city-owned while other portions are State-owned. The same is true of the FDR Drive, Henry Hudson Parkway, and Hutchinson River Parkway.


� Region 11 at a Glance, New York State Department of Transportation website at � HYPERLINK "http://dotweb1.dot.state.ny.us/reg/r11/r11glance/r11glance.html" ��http://dotweb1.dot.state.ny.us/reg/r11/r11glance/r11glance.html�. 


� http://dotweb2.dot.state.ny.us/roads/rc8.html


� Tips Sheet, Citizens for New York City website at http://ccnyc.neighborhoodlink.com/ccnycfiles/Fight%20Graffiti.pdf


� http://www.nyc.gov/html/dot/html/permits/adopthwy.html


� Testimony of Commissioner Jonathan Greenspun, Mayoral Community Assistance Unit, NYC Council Public Safety Committee Hearing on September 27, 2004.


� Id.


� Administrative Code § 10-117 (a)


� Administrative Code § 10-117 (b)


� Administrative Code § 10-117 (c)


� Administrative Code § 10-117 (d)


� Administrative Code § 10-117 (f)


� Id


� Administrative Code § 10-117 (g)


� Penal Law § 145.60


� Penal Law § 145.60


� Penal Law § 145.65


� Under the state’s General Obligations Law § 3-112, the “parent or legal guardian…of an infant over ten and less than eighteen years of age, shall be liable…for damages caused by such infant, where such infant has willfully, maliciously, or unlawfully damaged, defaced or destroyed such public or private property, whether real or personal…”  Such damages under state law, however, shall not “exceed the sum of five thousand dollars.”�





� The city of Chicago has an anti-graffiti ordinance that makes it “unlawful for any person” to possess certain graffiti instruments “on the property of another or in any public building or upon any public facility.”  See, Chicago Municipal Code § 8-4-130. It is a defense under the Chicago ordinance that the owner consented to the presence of the graffiti instrument.  Id.


� The city of Chicago has a similar ordinance that bans the retail sale of spay paint and jumbo indelible markers within the city’s limits.  The ordinance was held not to violate the equal protection or commerce clauses of the US Constitution.  See, National Paint & Coatings Ass’n v City of Chicago, 45 F.3d 1124 (7th Circuit, 1995).  
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