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INTRODUCTION 

On September 20, 2018, the Committee on General Welfare, chaired by Council Member Steven Levin, and the Committee on Mental Health, Disabilities and Addiction, chaired by Council Member Diana Ayala, will hold an oversight hearing on the accommodations and services in homeless shelters for those with disabilities. Among those invited to testify include representatives from the Department of Social Services, Department of Homeless Services, Department of Health and Mental Hygiene, homeless services providers and advocates, disabilities services providers and advocates, and other interested parties.
THE AMERICANS WITH DISABILITIES ACT 
Overview

The Americans with Disabilities Act (“ADA”) is civil rights legislation passed in 1990 that prohibits discrimination against individuals with disabilities in all areas of public life including employment, schools, transportation, state and local government services, private businesses, and telecommunications. An individual with a disability is defined as “a person who has a physical or mental impairment that substantially limits one or more major life activities; has a record of such an impairment; or is regarded as having such an impairment.”
 The goal of the ADA is full inclusion of people with disabilities in all aspects of American society.
  

In 2008, the Americans with Disabilities Act Amendments Act (ADAAA) was signed into law and became effective on January 1, 2009. The ADAAA made a number of significant changes to the definition of “disability” in order to restore and protect the original intent of Congress in 1990 by making it “easier for an individual seeking protection under the ADA to establish that he or she has a disability within the meaning of the statute.”
 For example, “Congress overturned several Supreme Court decisions that Congress believed had interpreted the definition of ‘disability’ too narrowly, resulting in a denial of protection for many individuals with impairments such as cancer, diabetes, and epilepsy,” and as such, the ADAAA stated that the “definition of disability should be interpreted in favor of broad coverage of individuals.”

The Five Titles of the ADA include:

· Title I: Employment (Prohibits disability discrimination in all employment processes);

· Title II: Accessibility in Public Entities (Physical and program accessibility in state and local government entities);

· Title III: Accessibility in Businesses (Physical and program accessibility in restaurants, hotels, store, places of business);

· Title IV: Telecommunications (Telephone and communications systems for the public);

· Title V: Miscellaneous (includes miscellaneous provisions that are intended to apply broadly across all the other titles, e.g., exclusions of certain conditions such as psychoactive substance use disorders resulting from current illegal use of drugs; claims of reverse discrimination by individuals seeking remedies who do not have a disability, etc.).

Reasonable Accommodation
Reasonable accommodations are changes to a system or an environment designed to ensure the broadest possible inclusion into every aspect of the activities of daily life, work, and social enterprise for individuals with disabilities based upon a proven need. According to the Office of Disability Rights, Title II (Accessibility in Public Entities) of the ADA defines reasonable accommodation as, “modifications of any policy, practice or procedure when necessary to enable people with disabilities to participate—specifically anything that makes it possible for this person with this disability to participate in this function.” Examples include:

· Allowing a service animal in a building in spite of a no pets policy; 

· Providing someone to assist a person with a disability to fill out an application; 

· Prioritizing reasonable modifications that provide the most integration (people with disabilities going through same processes in the same places as people without disabilities); 
· Providing auxiliary aids and services to make communication effective (e.g. sign-language interpreter, Talk To You (“TTY”), taped text, etc.); 
· Ensuring physical access to programs, services and activities are accessible when viewed in their entirety (such as ingress and egress, path of travel in primary function areas such as restrooms, drinking fountains, phones, etc.);
 
· Ensuring public transportation is accessible and, if individuals cannot navigate public transport, providing para-transit service that is comparable to public transport (e.g. service area, response time, fares, capacity constraints, etc.).

Activities of Daily Living

Activities of daily living (“ADL”) are defined as “major life activities [whose] functions are important to most people’s daily lives.”
 The most fundamental examples of ADL’s include bathing, dressing, toileting, transferring (getting in and out bed or a chair), continence (one has complete control over one’s elimination functions), and feeding. Other ADL’s instrumental for independent living may include the ability to prepare one’s own meals, managing money, shopping, doing housework, and using a telephone.
Under the ADA and Fair Housing laws, homeless shelter providers have responsibilities to their clients—including individuals with disabilities—to ensure they are protected from illegal discrimination. Providing reasonable accommodations to enable clients with disabilities to perform ADL’s is key to upholding these provisions.   

The Fair Housing Act prohibits: 

[D]iscrimination in housing because of race, color, religion, sex, national origin, familial status, and disability. The Act prohibits housing providers from discriminating against persons because of their disability or the disability of anyone associated with them and from treating persons with disabilities less favorably than others because of the disability. The Act also requires housing providers to make reasonable accommodations in rules, policies, practices, or services, when such accommodations may be necessary to afford such person(s) equal opportunity to use and enjoy a dwelling. In addition, the Act requires that housing providers allow reasonable modifications to units and common spaces in a dwelling for disability-related needs. The Act applies to the vast majority housing, including privately owned housing and housing subsidized by the federal government. HUD's regulations implementing the disability discrimination prohibitions of the Act may be found at 24 C.F.R. §§ 100.201-205.

For purposes of physical accessibility where both the ADA and Section 504 of the Rehabilitation Act of 1973, as amended,
 apply, the element that would provide the greatest accessibility of the accessibility standards (either Uniform Accessibility Standards (UFAS), the 2010 ADA Standards for Accessible Design, or HUD’s Deeming Notice) must be met.

THE DEPARTMENT OF HOMELESS SERVICES SHELTER SYSTEM 
Overview

The City operates under a unique legal mandate that requires a “right to shelter” to homeless individuals.
  In order to meet its legal obligation, the majority of the City’s shelters are operated by not-for-profit providers under contract with the NYC Department of Homeless Services (“DHS”).
 The agency also enters into arrangements with private landlords and commercial hotels.
 The DHS shelter system includes “273 shelter programs that span 647 buildings across all five boroughs, including more than 350 cluster buildings
 and hotels.”
  DHS operates shelters for single adults,
 families with children
 and adult families.
 Single adults may be placed in either a men’s or women’s shelter or in safe havens.
 The City continues to face record levels of homelessness. Data from DHS shows that for the night of September 10, 2018, there were a total of 60,094 individuals in the shelter system, including 39,174 individuals living in shelters for families with children, 5,283 individuals in adult family shelters, and 15,637 in single adult shelters.
 According to DHS, the system typically operates with a nightly vacancy rate of less than one percent.
 

According to a class action complaint filed in 2016,
 “DHS lacks a systematic approach to screening for, and assessing the functional needs of clients with disabilities at intake offices and shelter.”
 This lack of assessment leads to inappropriate placements and also results in a dearth of data on the number of individuals with disabilities who seek shelter and the number currently in the shelter system. Although no accurate count of those with disabilities in the City shelter system exists, studies show the number is likely to be high. According to the U.S. Department of Housing and Urban Development, an estimated 38 percent of sheltered homeless individuals have disabilities, compared to 15 percent of the general population in the United States.
 In New York City, 52.4 percent of people with disabilities spend more than one-third of their income on rent compared with 42.1 percent of their non-disabled peers, according to a report commissioned by the Center for Independence of the Disabled (CID-NY).
 People with disabilities in New York City are 9.3 percent more likely than people without disabilities to spend more than 50 percent of their income on rent.
 The poverty rate for people with disabilities in the City is 36.5 percent—double the poverty rate of people without disabilities (16.7 percent).
 

Homeless Shelters and ADL
On April 30, 2018, the only homeless shelter in New York State that served ADL dependent individuals with disabilities closed.
 While the shelter only had 32 beds, these were the only beds in the shelter system that allowed the services of a homecare aide for clients. Furthermore, as of June 22, 2018, DHS has prohibited single adults who require assistance with activities of daily living to be transferred to DHS shelters from hospitals and nursing homes. According to DHS’ Institutional Referral Procedure, single adults are “de facto medically inappropriate for DHS facilities” if they have an “inability to care for self and independently manage activities of daily living.”
 DHS provides a list of activities of daily living and if a client cannot meet all 12 ADL listed, that person is ineligible. This list includes transferring from wheelchair to bed independently, carrying a food tray, and dressing independently. According to this list, a person with a simple broken arm in need of assistance putting on a shirt would not qualify for shelter.

BUTLER VS. CITY OF NEW YORK

Overview

In May 2015, the Legal Aid Society, Coalition for the Homeless, and CID-NY filed a class action lawsuit against the City of New York, Butler v. City of New York, 15-CV-3783 (RWS) (JLC), for failing to address the needs of people with disabilities in its homeless shelter program.
 The organizations also claimed DHS had failed to provide reasonable accommodations for the disabilities of the class members.

Class members were all individuals with disabilities within the meaning of the ADA who reside in DHS shelters, or who actually or potentially received shelter related services in DHS since May 2012, whose disability may affect their ability to meaningfully access shelter or shelter services.

Sandra Butler and Ricky Gibson (“plaintiffs”) were domestic partners who became homeless due to Hurricane Sandy.
 Plaintiffs both have multiple disabilities and are medically dependent on each other.
 Ms. Butler’s disabilities included sickle cell disease, asthma, and seizures.
 Mr. Gibson’s disabilities included lumbar spondylosis.
 As a result of their disabilities, their ability to walk, sit, and climb stairs is limited.
 Both plaintiffs were considered disabled under the ADA, as well as under various state and city laws.
 The plaintiffs were eligible for shelter assistance as a family unit and qualified for shelter assistance.

The plaintiffs applied for emergency shelter at the DHS Adult Family Intake Center (AFIC) office.
 AFIC is the only DHS intake office for families without minor children and without pregnant adults. There is no medical staff on site at the AFIC office to assess clients’ disabilities.
 Clients with disabilities are referred off-site and the assessment does not include an evaluation of a client’s mental health needs.
 According to the plaintiffs, the application process for shelter is unduly burdensome.
 The application itself requires specific details about an applicant’s personal and housing history.
 Families who arrive after 7:00 pm do not have their application processed until the next morning.
 During the application process, applicants are given only three one-hour breaks.
 Individuals who leave the AFIC office at any other time are deemed to have abandoned their application and are required to start the process anew when they return.

According to the plaintiffs’ complaint, AFIC staff did not accommodate the plaintiffs’ disabilities during the intake process.
 Plaintiffs were placed in a shelter on a “conditional basis” pending their family application for a family shelter.
 The shelter failed to meet their needs – the elevators did not work and there were not enough electrical outlets to operate Ms. Butler’s medical equipment.
 AFIC staff denied the plaintiffs application on the basis that Ms. Butler’s mother’s home was available to them.
 However, during the application process, the plaintiffs informed DHS that Ms. Butler’s mother’s home was unavailable to them because the apartment was located on the second floor and the plaintiffs had difficulty accessing the stairs to the apartment.
 Moreover, the apartment was also overcrowded with residents, limiting Ms. Butler’s access to medical equipment.

Plaintiffs reapplied for shelter several times following the denial of their application.
 Having nowhere else to live, plaintiffs ultimately chose to spend most of their time in a parked car outside of the aforementioned home, connecting their required medical devices to an outlet inside the home with an extension cord.
 Since the plaintiffs had to sit upright in their car in order to sleep, and did so throughout several cold winter months, their existing medical issues worsened.

Settlement Agreement


The parties agreed to settle Butler v. City of New York on October 20th, 2016.
 The settlement would ensure that shelters and intake offices are accessible to people with disabilities.
 Among a list of terms, the settlement requires that the City make the shelter system accessible through reasonable accommodation requests, improve reasonable accommodations, conduct an assessment of current relevant policies, practices, and facilities, and implement staff training.
 The various terms would be met over the course of a phased implementation.


According to the stipulation of settlement, DHS is required to provide reasonable accommodations to class members.
 DHS would also be required to include information about reasonable accommodations and how to request such accommodations on forms and signage.
 DHS would also provide written notice of its decision regarding reasonable accommodations requests and applicants would be permitted to appeal such decision if their request for a reasonable accommodation is denied.


DHS would also be required to attempt to identify individuals who may need reasonable accommodations even if individuals do not themselves request a reasonable accommodation.
 DHS would also have to use a system that would permit DHS staff and DHS facilities to access information about any reasonable accommodations an individual may need. DHS may also provide temporary reasonable accommodations while an individual is awaiting a final decision regarding their request for a reasonable accommodation.


DHS is additionally required to develop appropriate staff training tools regarding reasonable accommodations and develop methods to assess the efficacy of staff training.
 The training must include explanations of laws regarding disability rights and explanations of DHS policies/procedures regarding disability rights.

Pursuant to the settlement agreement, DHS will be hiring a Director of Disability Affairs who has expertise and knowledge regarding Title II requirements.
 The director would assess and modify existing DHS forms/policies to ensure compliance with appropriate legal standards.
 DHS is also required to hire or identify staff to serve as Access and Functional Needs Coordinators (“AFNC”), with at least one AFNC in each intake and assessment shelter.
 DHS will also hire an independent consultant to conduct a survey of select shelters, facilities, or portions to identify barriers to physical and program access.

CONCLUSION


At today’s hearing, the Committees seek to learn what efforts are currently underway by DHS to address the needs of individuals with disabilities within the shelter system, and to receive an update on implementation of the Butler settlement agreement.
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