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I. INTRODUCTION

On January 10, 2005, the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will hold an oversight hearing on the New York City Police Department’s enforcement of Driving While Intoxicated (DWI) laws as well as on Res. No. 338-A, which calls upon the New York State Legislature to adopt more stringent legislation with regard to penalties associated with DWI related accidents resulting in death or injury.   Those expected to testify include representatives from the NYPD, the offices of the District Attorneys, criminal defense organizations and other interested parties.

II. BACKGROUND

Dangerous driving and DWI related accidents continue to be of serious concern, even as law enforcement officials attempt to crack down on these types of incidents.

1. Statistics

Nationally, in 2003, 42,643 people were killed in the estimated 6,328,000 police reported motor vehicle traffic crashes, 2,889,000 people were injured, and 4,365,000 crashes involved property damage.  Among those incidents, aggressive driving such as speeding or recklessness was a contributing factor in 31 percent of all fatal crashes, and 13,380 lives were lost in speeding-related crashes.
  With regard to alcohol related incidents, there were approximately 1.5 million arrests for driving under the influence in 2002, an estimated 275,000 persons were injured in crashes where police reported that alcohol was present
 and each year there are more than 17,000 individuals killed in alcohol-related traffic crashes; individuals with prior convictions for DWI and high blood alcohol concentration/content (BAC) are frequently involved.
  

In the State of New York, 2002 statistics show that aggressive driving behaviors including chronic speeding, frequent and unsafe lane changes, refusal to signal, tailgating, failure to yield the right of way and disregard for traffic, were a contributing factor in 59% of all crashes and in 66% of fatal crashes, where a cause is attributed.
 The New York State Aggressive Driver’s Program was initiated in October 1997.   From the program’s inception to April 2003, troopers have written more than 120,500 citations during aggressive driving enforcement details. 

In alcohol related incidents, out of 1,491 total traffic crash fatalities there were approximately 529 alcohol related deaths in 2003.

Within the City of New York, the NYPD made 800 DWI related arrests in 2003 and in 2004, the Department has arrested more than 1,686 motorists for DWI.
  Recent news reports indicate that traffic fatalities have dropped in the past year from over 353 people killed in 2003 to 287 deaths in 2004.
  Even though the trend shows a decrease, DWI related deaths remain a problem. According to data from the Department of Transportation and the Police Department, there were 32 fatalities related to drunk driving in FY2003 and an additional 32 DWI-related fatalities in FY2004.
  
2. The Case of Vasean Alleyne and Angel Reyes

On October 22, 2004, 11-year-old Vasean Phillip Alleyne was crossing 73rd Avenue at 150th Street in Kew Garden Hills, with his best friend, 12-year-old Angel Reyes, when he was killed after being hit by a drunk driver.  Angel was left in critical condition with head injuries and was in a coma for a week before being sent home to recover.
   The driver, 56-year old John Wirta, was charged with DWI, a misdemeanor with a maximum penalty of one year in jail.
   Vasean’s mother, Monique Dixon, and Angel’s mother, Diana Reyes, spearheaded a public crusade to convince the State Legislature to draft new legislation on tougher penalties for drunk drivers who kill or seriously injure victims. 

III. CURRENT LAW

A. DWI Offenses


A person may be charged with the following offenses when operating a motor vehicle while under the influence of alcohol or drugs: 

· Driving While Ability Impaired by Alcohol (VTL 1192 (1)): Prohibits a person from operating a motor vehicle while the person’s ability to operate the vehicle is impaired by the consumption of alcohol.  This charge is usually filed when an individual has more than .05 of one per centum but less than .08 of one per centum of alcohol in the person’s blood, as shown by chemical analysis of such person’s blood, breath, urine or saliva, or when evidence is not sufficient to charge a person with DWI. For a first time offense, which is considered a violation, the penalty is a fine of between $300 to $500, or 15 days in jail, or both.  Penalties increase for those who have prior convictions.
  License suspension and revocation may also apply.

· Driving While Intoxicated (VTL 1192 (2)): Prohibits a person from operating a motor vehicle while such person has .08 of one per centum or more of alcohol in the person's blood, as shown by chemical analysis of such person’s blood, breath, urine or saliva.  For a first time offense, which is deemed a misdemeanor, the penalty is a fine of $500-$1,000 or up to one year in prison, or both.  Penalties increase for those who have prior convictions.
 License suspension and revocation may also apply.

· Driving While Intoxicated (VTL 1192 (3)): Prohibits a person from operating a motor vehicle while in an intoxicated condition.  This charge requires proof that a person is incapable of employing the physical and mental abilities which he or she is expected to possess in order to operate a vehicle as a reasonable and prudent driver.  Such proof usually includes observations about a person’s breath, speech, ability to perform certain physical tests, and other indicia reflecting intoxication. For a first time offense, which is deemed a misdemeanor, the penalty is a fine of $500-$1,000 or up to one year in prison, or both.  Penalties increase for those who have prior convictions.
 License suspension and revocation may also apply.

· Driving While Ability Impaired By Drugs (VTL 1192 (4)): Prohibits a person from operating a motor vehicle while the person’s ability to operate a motor vehicle is impaired by use of a drug, which is any substance listed in section 3306 of the Public Health Law. For a first time offense, which is deemed a misdemeanor, the penalty is a fine of $500-$1,000 or up to one year in prison, or both.  Penalties increase for those who have prior convictions.
 License suspension and revocation may also apply.

B. Offenses Involving License Suspension or Revocation

A person may be charged with the following offenses when operating a motor vehicle with a suspended or revoked license:

· Aggravated Unlicensed Operation of a Motor Vehicle in the Third Degree (VTL 511 (1)): A person may be charged with aggravated unlicensed operation of a motor vehicle in the third degree, a misdemeanor, when such person operates a motor vehicle while knowing or having reason to know that such person’s license or privilege of operating a motor vehicle is suspended or revoked.  The penalty is a fine of $200-$500 or up to thirty days in prison, or both.

· Aggravated Unlicensed Operation of a Motor Vehicle in the Second Degree (VTL 511 (2)): A person may be charged with aggravated unlicensed operation of a motor vehicle in the second degree, a misdemeanor, when such person operates a motor vehicle while knowing or having reason to know that such person’s license or privilege of operating a motor vehicle is suspended or revoked due to failure to submit to a chemical test, mandatory suspension due to a pending DWI prosecution, or three or more suspensions in effect.  The penalty is a fine of $500 to $1,000, and seven to 180 days in prison or probation.

· Aggravated Unlicensed Operation of a Motor Vehicle in the First Degree (VTL 511 (3)): A person may be charged with aggravated unlicensed operation of a motor vehicle in the first degree, a Class E felony, when such person operates a motor vehicle while knowing or having reason to know that such person’s license or privilege of operating a motor vehicle is suspended or revoked, and either operates the motor vehicle while intoxicated or has in effect ten or more suspensions.  The penalty is $500-$5,000 or up to four years in prison, or probation.

C. DWI Resulting in Serious Physical Injury or Death

When a person operates a motor vehicle while intoxicated, and seriously injures or kills another person, he or she may be charged with a more serious felony offense, but only if the prosecution can prove that in addition to the DWI, the person exhibited criminal negligence.  This element of criminal negligence is usually demonstrated by proof of an additional traffic violation, such as running a red light, failing to yield, or speeding.  Absent this additional proof, a person who seriously injures or kills another while intoxicated may only be charged with the DWI misdemeanor, because as New York courts have held, under the current statute, proof of intoxication alone is not sufficient to sustain a conviction for criminal negligence.
  

The relevant charges for DWI resulting in serious injury or death are as follows:

· Vehicular Assault in the Second Degree (Penal Law 120.03): A person is guilty of this crime when with criminal negligence he or she causes serious physical injury to another person and causes such injury by operating a motor vehicle in an intoxicated condition.  The maximum penalty for this Class E felony is up to four years in prison.

· Vehicular Assault in the First Degree (Penal Law 120.04): A person is guilty of this crime when with criminal negligence he or she causes serious physical injury to another person, causes such injury by operating a motor vehicle in an intoxicated condition and the person’s license is suspended due to a DWI conviction or for a refusal to submit to a chemical test of the person’s breath.  The maximum penalty for this Class D felony is up to 7 years in prison.
 

· Criminally Negligent Homicide (Penal Law 125.10): A person is guilty of this crime when with criminal negligence, he or she causes the death of another person. The maximum penalty for this Class E felony is up to four years in prison.

· Vehicular Manslaughter in the Second Degree (Penal Law 125.12): A person is guilty of this crime when with criminal negligence, he or she causes the death of another person and causes such injury by operating a motor vehicle in an intoxicated condition. The maximum penalty for this Class D felony is up to 7 years in prison.

· Vehicular Manslaughter in the First Degree (Penal Law 125.13): A person is guilty of this crime when with criminal negligence, he or she causes the death of another person and does so while intoxicated and the person’s license is suspended due to a DWI conviction or for refusal to submit to a chemical test of breath. The maximum penalty for this Class C felony is up to 15 years in prison.

D. Other Miscellaneous Dangerous Driving Prohibitions

· Reckless Driving (VTL §1212): Defined as driving “in a manner which unreasonably interferes with the free and proper use of the public highway, or unreasonably endangers users of the public highway,” reckless driving is a misdemeanor which carries a criminal penalty of up to one year in jail and/or a thousand dollar fine.

· Speed Contests and Races (VTL §1182): This section of the VTL prohibits races, exhibitions or contests of speed and indicates that “no person shall engage in or aid or abet in any motor vehicle or other speed contest or exhibition of speed on a highway.”  A violation of this section constitutes a misdemeanor punishable by “imprisonment of not more than thirty days or a fine of not less that three hundred dollars nor more than five hundred twenty-five dollars, or both such fine and imprisonment.”  A second conviction “within twelve months of a violation of this section shall be punishable by imprisonment of not more than six months or a fine of not less than five hundred twenty-five dollars nor more than seven hundred fifty dollars, or both such fine and imprisonment.”

IV. PROPOSALS FOR CHANGES TO STATE LAW


In the previous Legislative Session (2003-2004), numerous bills were proposed that impose stricter penalties on dangerous drivers and make it easier for prosecutors to charge drivers who injure or kill other individuals.   The most salient proposals, however, were the following two:

Assembly Leadership Bill (A11877): This bill creates two new sections of the Penal Law entitled Assault By Driving While Intoxicated and Vehicular Manslaughter in the Third Degree.  Under the provisions of both bills, a person is guilty of assault or manslaughter if he or she operates a motor vehicle while intoxicated “and as a result of his or her intoxication or impairment, operates the vehicle in a manner that causes serious physical injury to another person.”  To assist prosecutors in proving that the intoxication or impairment led to the serious physical injury or death, the bill creates a presumption that the intoxicated driving caused the injury or death if the defendant violated certain enumerated Vehicle and Traffic Law violations.
  A violation of this new provision is a class E felony, subject to up to four years in prison for either the serious injury or death.

Governor’s DWI Program Bills: Adopted by the State Senate in April 2004, these bills, among other provisions, do the following:

· Create the crime of vehicular assault in the third degree, a class E felony punishable by up to four years in prison; a person is guilty of this new crime when he or she operates a motor vehicle while impaired (.05 to .08 of one per centum of alcohol in a person’s blood, urine or saliva), and causes serious physical injury to another person.  No additional proof of negligence, as required under current law, needs to be demonstrated.  However, the defendant may rebut the inherent presumption that the impairment caused the serious physical injury by presenting evidence that the injury was caused by some factor other than the defendant’s impairment by alcohol.  In addition, if a person drives a motor vehicle with a suspended or revoked license, he or she is also subject to this statute’s provisions if he or she seriously injures another person.

· Amend the current vehicular assault in the second degree by making this crime a Class D felony, subject to up to 7 years in prison; a person is guilty of this crime when he or she causes serious physical injury to another person by operating a motor vehicle while intoxicated. No additional proof of negligence, as required under current law, needs to be demonstrated. The defendant may rebut the inherent presumption that the intoxication caused the serious physical injury by presenting evidence that the injury was caused by some factor other than the defendant’s intoxication by alcohol.  In addition, if a person drives a motor vehicle with a suspended or revoked license, and violates an additional traffic law when doing so, he or she is also subject to this statute’s provisions if he or she seriously injures another person. 

· Create the crime of vehicular manslaughter in the third degree, a class D felony, punishable by up to seven years in prison; a person is guilty of this crime when he or she operates a motor vehicle while impaired (05 to .08 of one per centum of alcohol in a person’s blood, urine or saliva), and causes another person’s death. No additional proof of negligence, as required under current law, needs to be demonstrated. However, the defendant may rebut the inherent presumption that the impairment caused the death by presenting evidence that the death was caused by some factor other than the defendant’s impairment by alcohol. In addition, if a person drives a motor vehicle with a suspended or revoked license, he or she is also subject to this statute’s provisions if he or she seriously injures another person.

· Amend the current vehicular manslaughter in the second degree by making this crime a Class C felony, subject to up to15 years in prison; a person is guilty of this crime when he or she causes the death of another person by operating a motor vehicle while intoxicated. No additional proof of negligence, as required under current law, needs to be demonstrated. However, the defendant may rebut the inherent presumption that the intoxication caused the death by presenting evidence that the death was caused by some factor other than the defendant’s intoxication by alcohol.  In addition, if a person drives a motor vehicle with a suspended or revoked license, and violates an additional traffic law when doing so, he or she is also subject to this statute’s provisions if he or she seriously injures another person. 

· Provide that if two or more sentences of imprisonment are imposed on a person for two or more assault or homicide offenses (ie, striking and killing more than one person when driving while intoxicated or with a suspended license), the sentences may run consecutively for each person injured or killed.  Under current law, sentences may only be imposed concurrently.

IV. STATE AND LOCAL INITIATIVES

The New York State STOP (Special Traffic Options Program) DWI Association, Inc. and Program was formed in 1981 and is made up of a coalition of locally run county organizations.  The program utilizes increased wave patrols, sobriety checkpoints, victim impact panels, harsher sentencing – all proven weapons in the fight to reduce the threat from alcohol and other substances on New York’s roadways.

The NYPD launched the DWI Forfeiture Initiative in February 1999 to reduce DWI incidents by seizing automobiles of individuals arrested for DWI and initiating civil action to take away their vehicles.
  Prior to implementing the NYPD Vehicle Forfeiture Initiative, one third of motor vehicle fatalities in New York City were alcohol-related.  The Program’s goals include decreasing the number of alcohol-related fatalities in New York City, decreasing the number of DWI incidents using this program as a deterrent, and removing drunk drivers from the highway.
  In 2003 alone, over 1,604 vehicles were taken away from drunk drivers.
 

V. SUMMARY OF RESOLUTION 

Resolution No. 388-A calls on the State Legislature to adopt more stringent legislation for punishing dangerous and deadly drivers, particularly in relation to drivers who cause death or serious injury due to intoxication or criminal negligence.  The Resolution states that there continues to be a high rate of negligent and reckless traffic accidents that endanger the lives and property of law-abiding New Yorkers.  The Resolution further indicates that additional difficulties befall law enforcement officials and prosecutors as the New York State law categorizes these cases as class E felonies, with minimal punishments creating an insufficient deterrence for would-be offenders.  The Resolution also cites the Queens case of Vasean Alleyne and Angel Reyes in which the 11-year-old Vasean was killed and 12-year-old Angel was critically injured by a drunk driver with a Blood Alcohol Concentration/Content of .13, who, under current law, may not be fully held accountable for his actions. The Resolution reiterates the need for an amendment to current law that would remove criminal negligence as a requirement for prosecution and thus permits a District Attorney to charge an individual with these crimes, thereby making drivers eligible for stricter punishments, especially if their intoxication leads to the death or injury of another.

Res. No. 338-A

A resolution calling on the State Legislature to adopt more stringent legislation for punishing dangerous and deadly drivers, particularly in relation to drivers who cause death or serious injury due to intoxication or criminal negligence.

By Council Members Vallone Jr., Liu, Addabbo, Avella, Clarke, Fidler, Gerson, Nelson, Sanders, Sears, Weprin, Gennaro and Jackson

Whereas, An unacceptably and unnecessarily high rate of negligent and reckless traffic accidents continue to endanger the lives and property of law-abiding drivers and pedestrians in New York, despite recent successful efforts by the New York City Police Department to reduce the number of such accidents; and

Whereas, Adding to the difficulties encountered by law enforcement officials and prosecutors in effectively dealing with this problem, current New York state law categorizes many of these egregious offenses, including criminally negligent homicide, as class E felonies, which carry the lowest possible felony punishments; and

Whereas, The absence of appropriate penalties for harm caused by dangerous and deadly driving habits creates insufficient disincentive to deter would-be offenders; and 

Whereas, In a recent tragic incident, a Queens driver who was Driving While Intoxicated (DWI) struck two underage boys, Angel Reyes and Vasean Alleyne, resulting in the death of the 11-year old boy and leaving the 12-year old boy hospitalized in critical condition; and

Whereas, Under the existing law proof of criminal negligence is required for a prosecution for vehicular assault or manslaughter, which means that intoxication alone is not sufficient to sustain a prosecution for these charges; additional factors, such as speeding or running a red light, are needed to demonstrate that an individual was negligent or reckless while operating a vehicle; and

Whereas, The effect of the current law is that a person can fatally injure or kill someone, and yet if the evidence does not appear to show negligence beyond DWI, the driver cannot be charged with a felony offense; and

Whereas, The existing law failed to hold responsible the Queens driver, John Wirta, for striking the young boys and killing one of them; Mr. Wirta, a 56-year-old repairman, was legally intoxicated, based upon a blood alcohol level of .13%, .05% above the legal limit to safely operate a vehicle; and 


Whereas, Commonsense legislation must be adopted that removes criminal negligence as a requirement for prosecution and thus permits a District Attorney to charge an individual with these crimes, thereby making drivers eligible for enhanced penalties, if serious injury or death results from the driver’s intoxication; and 

Whereas, These amendments to current law are vital to protect the safety of our streets; a person who injures or kills while intoxicated should face the full impact of the law; and


Whereas, An amendment to current law would create a vastly improved deterrent effect on potential dangerous or deadly drivers, while ensuring that those drivers who violate the Vehicle and Traffic Law will be kept off the roads for a sufficient and appropriate amount of time; now, therefore, be it


Resolved, That the Council of the City of New York urges the New York State Legislature to adopt more stringent legislation for punishing dangerous and deadly drivers, particularly in relation to drivers who cause death or serious injury due to intoxication or criminal negligence.
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� These violations are failing to comply with traffic control indicators, failure to obey a train signal, failure to obey a stop sign, overtaking or passing a school bus, speeding at least 20 mph or more over the speed limit, participating in a speed contest or race, and reckless driving.  Violations of any other Vehicle and Traffic Law do not create the presumption.
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