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PROPOSED INT. NO. 454-A :
By Council Members Yassky, Gioia, Clarke, Sears and Weprin (in conjunction with the Mayor) 

TITLE: 


A Local Law to amend the administrative code of the city of New York, in relation to providing a film production tax  credit.

ADMINISTRATIVE CODE:
Amends §§11-604, 11-503 and 11-1706 of the Administrative Code.
Today the Finance Committee will conduct an initial hearing on Proposed Int. No. 454-A, a proposed local law that would provide a refundable credit against the City’s General Corporation Tax (GCT) and Unincorporated Business Income Tax (UBT) for certain costs incurred in the production of films in the City of New York, for the purpose of providing financial incentives for the production of films and television shows in the City.

BACKGROUND


According to representatives of the film and television industry (the “industry”), New York City currently has a 12% share of the market in the film, television and commercial production market that accounts for expenditures in the City of approximately $3 billion annually.
  New York City is second only to Los Angeles which dominates with a 60% share of the market.  According to industry representatives, New York City’s share has been declining slightly in the last several years with an increase in 2002.
   


In general it appears that the production of a film or television series is accomplished by a group of investors who form a limited liability company (LLC) or partnership, which holds the rights to the film or show being produced and essentially makes the expenditures for stars and directors salaries, crew, stage-work, post-production costs, etc. needed to produce the film or show (see below).  According to the Department of Finance, many of these entities do not produce income during the production period and therefore do not owe taxes.  

The expenditures attendant to the production of a film or television show include not just the costs of actors’, producers’ and directors’ salaries and scripts, referred to as “above the line” costs, but also the cost of using studio facilities, sets, wardrobe, makeup, crew-work, catering, hotel stays and extras.  There are also costs for editing, adding in music and titles, and processing which are called post-production costs.  The costs such as those for studio facilities, crews and post-production costs are often referred to as “below-the-line” costs.  

According to the Mayor’s Office of Film, Theatre and Broadcasting (the Mayor’s Film Office), a typical one hour television series could result in $2 million in spending per episode in the City, while a typical half hour sit-com series could result in about $1 million in spending, with approximately half of the costs below-the-line.  Typically, 22 shows are produced each season.  A mid-range budget feature length film costing $10 to $20 million would typically also have about half of its costs below-the-line.
  


According to industry representatives, decisions about where to shoot a movie or television series are made by the business and creative executives of a studio.  The three primary factors in determining where a film or television show will be produced are: (1) Demands made by “stars” or talent; (2) Cost; and (3) Script requirements.  According to these representatives, New York City derives its share of film and television production from star demands and script requirements (i.e. where a script calls for New York City settings), but where cost is the motivating factor New York City tends to lose out to other locations.     Moreover, according to industry representatives, when a script calls for shooting in New York City, often the location work will be done in the City while the actual studio production will take place elsewhere – at studios in locations where the costs of production are lower.  According to representatives of the industry, New York City ranks behind Los Angeles and Toronto in its share of films using the City as the primary location for production.  Los Angeles and Toronto are able to ensure that 80% and 55% of the mid-budget films that do some shooting there respectively use those cities as the primary location for production while New York City only has about a 40% “retention” rate. Thus, according to industry representatives, if neither a film nor television series’ script or stars require or demand production in New York City, cost factors generally dictate that it will be produced elsewhere. 
     


Both the Mayor’s Film Office and industry representatives believe that one of the reasons contributing to this is the rise in the provision of tax incentives by other jurisdictions designed to lure film and television production to those jurisdictions.  While New York State (as well as the City)
, along with numerous other states, provide exemptions from sales tax on equipment and services used in production and post-production, more recently some jurisdictions have begun providing tax credits or rebates for costs associated with film and television production in those states.  


According to the Mayor’s Film Office, in the mid-1990s Canada began offering substantial tax credits for film production based upon salary costs incurred.  The credits are substantial and refundable, and are provided both at the federal level and the provincial level.  Thus, the federal incentive is a 25% credit on all labor expenditures (up to a certain percent of the total production cost) and this federal credit is coupled with provincial credits ranging from 11% of labor costs to 20% of labor costs.
  It appears that these credits, coupled with the favorable exchange rate have allowed Toronto and Vancouver to become major film production cities with the value of U.S. film production spending in Toronto rising from $84.7 million in 1993 to almost $570 million in 2001,
 and with total production revenues in Vancouver exceeding $1 billion in 2003.
  However, since 2001 it appears that the rising Canadian dollar and increased competition and incentives offered by other countries are contributing to a substantial decline in Canadian production.
  

Since the mid-1990s, a number of other foreign jurisdictions and U.S. states have implemented incentive programs for film production.  According to the Mayor’s Film Office, in the late 1990s, Puerto Rico and the United Kingdom enacted tax incentives and since 2000, other jurisdictions enacting tax credit or rebate incentives for film production include Australia (12.5% refundable cost tax offset), Louisiana (15% transferable investor tax credit and 20% labor tax credit), New Mexico (15% refundable tax credit), New Zealand (12.5% cost rebate – i.e refundable) and Illinois (25% labor credit).
   Pennsylvania and Mississippi have just recently adopted incentive programs that are just beginning.
 Louisiana’s tax credits are credited for essentially creating a film production industry in New Orleans.
  In cases in which these credits are refundable or enacted as rebates, the production companies that do not owe taxes receive payments equal to the refundable portion of the credit.  Where the tax credit is transferable (e.g. in Louisiana), the film production company that does not have sufficient income to offset the credit may sell the credit to an entity that does.

According to the Mayor’s Film Office, a recent change in the federal tax code has been made in hopes of encouraging domestic film production.  This year’s Federal tax bill allows an immediate deduction for film and television productions under $15 million  ($20 million in certain low income communities).
   

EMPIRE STATE FILM PRODUCTION CREDIT


On August 20, 2004 New York State enacted a law providing a State “Empire State Film Production Credit,” and authorizing the City to provide a film production credit as well (the “State Law”).
  Generally speaking, the State credit is a credit on the State Corporation Tax and Personal Income Tax available to production companies and partners in production companies.  It is a refundable credit equal to 10% of below the line costs incurred in the production of a film or television show (with certain exceptions) as long as at least 75% of the production’s studio expenses (excluding post production costs) occur at “qualified production facilities” within New York State.”  If the amount spent on below the line costs for stage work (excluding post production costs) at qualified production facilities in the state exceeds $3 million, then the production company would be eligible to receive that credit against all its below the line expenses occurred in New York State, whether those expenses were incurred at a studio or on location in the State.  If the amount spent on below the line costs for stage work at qualified production facilities in the state is less than $3 million, the credit would only be available against below the line costs incurred on location if the number of days spent on location in the State are at least 75% of the total number of days spent on location anywhere in the production of the film or television show.


Generally speaking, the State Law defines the types of costs to which the credit applies as below the line costs for tangible goods and services used directly and predominantly in the production (including pre and post-production) of a “qualified film.”  Thus, above the line costs such as actors, directors, and writers salaries and scripts are not considered “production costs” while “technical and crew production costs” such as costs for film studios, props, makeup, sets etc. are included.  However, background actors with no scripted lines are specifically included in the types of costs to which the credit may apply.


The types of films to which the State Legislation applies are “feature-length films, television film, television pilot and/or each episode of a television series…”  However, there are a number of exceptions.  The credit would not be available to commercials or music videos.  In addition, the credit would not be available for the production of documentaries, news programs, talk shows, instructional films, films or programs consisting primarily of “stock footage”, sports programs or events, game shows, reality shows, soap operas, award ceremonies or industrial films.


Finally, to qualify for the credit, 75% or more of a production’s studio work in the City must take place at a “qualified film production facility” which is a studio facility in which films are produced and which contains at least one sound stage having a minimum of 7000 square feet of contiguous production space.


For purposes of the State Corporation Tax, the credit cannot reduce the corporation tax owed below the minimum tax.  If the full amount of the credit would reduce the tax below the minimum tax, then fifty percent of that amount of the credit that would bring the tax below the level of the minimum tax would be treated as an overpayment and refunded to the taxpayer, without interest. The remaining fifty percent could be carried over by the taxpayer to the following tax year and similarly used to reduce the tax with the remainder treated as an overpayment and refunded without interest.  For purposes of the State Personal Income Tax, the credit can reduce the amount of the tax owed to zero, at which point fifty percent of the excess (that portion of the credit that would bring the tax below zero) would be treated as an overpayment and refunded to the taxpayer, without interest. The remaining fifty percent could be carried over by the taxpayer to the following tax year and be similarly used to reduce the tax with the remainder treated as an overpayment and refunded without interest.  


The State Law provides that the credit applies to taxable years beginning with the 2004 taxable year but only applies to “qualified production costs” paid or incurred on or after August 20, 2004 – the effective date of the State Law.   The State credit sunsets on August 20, 2008.  The State credits are only allowed for the taxable year in which production is completed.  Finally, the aggregate amount of the State credits for each tax year (under both the State Corporation Tax and the Personal Income Tax) is capped at $25 million.  If applications are received for any tax year in excess of that amount, the excess will be treated as having been applied for on the first day of the next tax year.

AUTHORIZATION FOR CITY FILM TAX CREDIT   

The State Law also authorizes New York City to adopt and amend local laws providing a “substantially identical” credit against its General Corporation Tax (GCT) and City Personal Income Tax (City PIT).  The City credit must be five percent of the “qualified production costs.” The aggregate amount of City credits (under the GCT and City PIT) cannot exceed $12.5 million in any calendar year, and like the State Credit, if applications are received for any tax year in excess of that amount, the excess will be treated as having been applied for on the first day of the next tax year. 

Upon passage of the State Law authorizing for the City film production tax credit, it was apparent that there were issues in the application of the credit to the City’s tax laws.  Unlike the State, the City imposes an Unincorporated Business Tax (UBT) on business entities other than corporations (including sole proprietorships),
 while the State imposes no business tax on these entities, taxing only their owners through the State income tax.  According to the Department of Finance, the State’s credit is intended to flow through the partnership and be available to the individual partners.  However, as currently drafted, the State Law applies this same structure to the portions of the State Law authorizing the City credit, without recognizing: (1) that the City has a UBT that partnerships and LLCs pay and (2) that the City does not have a non-resident tax.  If enacted as currently authorized, the City film tax credit would not be available to film production companies which are partnerships or LLCs, but would instead only be available to those partners in the companies who are New York City residents who could claim their share of the credit on their City PIT return.

  
Because of this, the Administration has drafted a proposed amendment to the State Law that would authorize the City to enact the film tax credit against both the City GCT and UBT and repeal that portion of the State Law that authorizes the imposition of the credit against the City PIT.  The proposed amendment would specifically authorize the City to provide, in its local law,  for differences in applying the credit to the City UBT.  According to the Administration, it expects both houses of the State Legislature to act on the proposed amendment before the end of the calendar year.

PROPOSED INT. NO. 454-A


Proposed Int. No. 454-A would provide a City film production tax credit against the City GCT -- as authorized by the State Law -- as well as the City UBT, as contemplated by the Administration’s proposed amendment to the State Law. 
The City tax credit would be a refundable credit equal to 5% of “qualified production costs” incurred in the production of a “qualified film” (defined as a film or television show with the same exceptions contained in the definition for purposes of the State credit) as long as at least 75% of the production’s studio expenses (excluding post production costs) occur at “qualified production facilities” within the City.  Just as with the State credit, if the amount spent on below the line costs for stage work (excluding post production costs) at qualified production facilities in the City exceeds $3 million, then the production company would be eligible to receive that credit against all its below the line expenses occurred in the City, whether those expenses were incurred at a studio or on location in the City.  If the amount spent on below the line costs for stage work at qualified production facilities in the City is less than $3 million, the credit would only be available against below the line costs incurred on location if the number of days spent on location in the City are at least 75% of the total number of days spent on location anywhere in the production of the film or television show.

The film production credit would be taken after all other credits against the GCT or UBT were taken.  In accordance with the part of the State Law authorizing the City credit, the aggregate amount of City credits cannot exceed $12.5 million in any calendar year, and if applications are received for any tax year in excess of that amount, the excess will be treated as having been applied for on the first day of the next tax year. 

The local law would take effect immediately except that the portion of the local law providing the credit against the City UBT would take effect on the date that the Administration’s proposed amendment to the State Law became effective.  The local law would apply to taxable years beginning on or after January 1, 2004 (and sunset on August 20, 2008 with the sunset of the State Law authorizing the City credit) but would only apply to “qualified production costs” incurred or paid on or after August 20, 2004.   

What follows is an example of the effect the proposed City film tax credit could have on a production company:  A production company that is a partnership desires to produce a $20 million feature length film in which 40% of the production costs – or $8 million in costs -- would be below-the-line costs.  More than two-thirds (or about $5.3 million) of these costs will be costs relating to studio work rather than “on location” work.  If at least 75% of the company’s qualified production costs (other than post production costs) attributable to studio work are incurred at a qualified studio (in the City), then the company would be eligible for the proposed City 5% credit in addition to the State 10% credit. Since 75% of these costs would be more than $3 million, the partners in the company could each take their share of the 10% State credit and the company itself would be eligible for the 5% City credit against all of its qualified costs (whether or not they are attributable to studio work or on location work).
  Thus, the amount of the State credit would be $800,000 and the amount of the City credit would be $400,000.  If 75% of the company’s qualified production costs attributable to studio work were to total less than $3 million, then the company could only claim the credit against its qualified costs attributable to studio work (not location work), unless it could show that it spent at least 75% of its on location days shooting in the City.  If the production company were a partnership that owed no taxes, it could receive a $200,000 City refund for the year that the filming is completed and carry over the remainder and receive it as a refund for the following year.
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� “Attracting Film, Television and Commercial Production to New York City,” The Boston Consulting Group, September 25, 2003 (Updated May 10, 2004) at 4.  According to the Mayor’s Film Office, this $3 billion figure includes the entertainment and commercial segments of the production industry.  However, it excludes news which the Mayor’s Film Office estimates at an additional $1 billion, sports, documentaries and game shows. 
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� Mayor’s Film Office and “Filmmakers Diversify in hopes of a Happy Ending,” Chicago Tribune. November 22, 2004. According to the Chicago Tribune, at least 75% of the films compensation expenses must be for services performed in the U.S. Id.
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