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INT. NO. 365:
By Council Members Yassky, Moskowitz, Vann, Nelson, Stewart, Brewer, Boyland, Clarke, Comrie, Fidler, Gentile, Koppell, Seabrook, Weprin, Jackson, Recchia and the Public Advocate (Ms. Gotbaum)

TITLE:
A local law to amend the administrative code of the city of New York, in relation to creating a cause of action against certain weapons dealers and manufacturers.



Intro 365 creates a cause of action against certain manufacturers and dealers of weapons who do not abide by a code of conduct as set forth in the bill.  Amending chapter three of title ten of the administrative code by adding a new section 10-303.2, Intro 365 makes a gun dealer “liable for any injuries or death if a weapon it sold, loaned, leased or disposed of is used to injure or kill another individual within the city of New York by a person who is not lawfully authorized to possess such weapon in the city of New York.”  Under the bill, a gun dealer means “any person, firm, partnership, corporation or company who engages in the business of purchasing, selling, keeping for sale, loaning, leasing, or in any manner disposing of any weapon.”


Weapons dealers, however, will not be liable under the bill if they comply with the following code of conduct:

· have not sold more than twenty of all weapons within any continuous twelve month period in the preceding five years traced to use in a crime or illegal possession, as determined by the Bureau of Alcohol, Tobacco and Firearms; 

· make no sales at gun shows or alternate venues unless such sales at the gun show or alternate venue are conducted upon completion of a background check;

· only operate a retail shop located at a fixed address where:

(a) a record is maintained of make, model, caliber or gauge, and serial number of all weapons held in inventory or offered for sale;

(b) a record is maintained of make, model, caliber or gauge, and serial number of all weapons sold and the name and license number of all purchasers;

(c) all permits and legally required signage are visible to the public;

· provide full access of records to law enforcement and government regulators conducting compliance inspections;

· limit purchases of firearms by any individual to one firearm in any given thirty day period;

· implement a security plan for securing weapons in transit.

A manufacturer, under Intro 365, shall “be liable for any injuries or death resulting from the use of its weapon within the city of New York by a person who is not lawfully authorized to possess such weapon in the city of New York, if the manufacturer sold such weapon to a dealer knowing that such dealer had sold twenty or more crime guns during any twelve month period in the five years preceding the manufacturer’s sale to the dealer as determined by the Bureau of Alcohol, Tobacco and Firearms.”   A manufacturer is defined as “any person, firm, partnership, corporation or company who engages in the business of manufacturing and selling any weapon.”   


The following provisions are also set forth in the bill:

· No action may be commenced pursuant to this section by any person injured or killed by the discharge of a weapon by a law enforcement official who is acting in his or her official capacity;

· The bill shall not limit in scope any cause of action available to a person injured by or killed by a weapon;

· The bill does not prevent a dealer or manufacturer from seeking whole or partial indemnity or contribution for any liability incurred from any third party wholly or partially responsible for the injury or death;

· Notwithstanding other provisions of the bill, there shall be no basis for liability under 10-303.2 if the dealer or manufacturer proves by a preponderance of the evidence that: (i) the person injured or killed by the discharge of a weapon was committing or attempting to commit a crime (whether or not such crime is actually charged); (ii) the unlawful possession of the weapon is solely a result of the failure of the owner of the weapon to renew a permit or registration within six months of the date such renewal is required; (iii) the dealer or manufacturer disposed of the weapon to the armed forces of the United States, or a federal, state or local law enforcement agency; or (iv) prior to the seizure of the weapon, a lawful possessor of the weapon has reported its theft to a federal, state or local law enforcement agency.

This local law shall take effect 60 days after it has been enacted.
Int. No. 365

By Council Members Yassky, Moskowitz, Vann, Nelson, Stewart, Brewer, Boyland, Clarke, Comrie, Fidler, Gentile, Koppell, Seabrook, Weprin, Jackson, Recchia and The Public Advocate (Ms. Gotbaum)

..Title

A Local Law to amend the administrative code of the city of New York, in relation to creating a cause of action against certain weapons dealers and manufacturers.

..Body

Be it enacted by the Council as follows:

Section 1. Legislative Findings and Intent.

In its most recent annual summary, the Office of Vital Statistics of the New York City Department of Health and Mental Hygiene reported a total of 461 firearm deaths in New York City in 2002.  The report further shows that, of the 625 homicides committed in New York City in that year, 365, or roughly 58%, were caused by firearms discharges.  In addition to the deaths, a smaller but significant number of victims suffered serious injuries resulting from firearms discharges.  Though by far the most serious concern, homicide is only one of the many classifications of crimes involving firearms.  Other armed crimes, including robbery, burglary, rape and kidnapping, account for over 5,000 additional incidents each year.

In order to reduce gun related crime, New York City has in the past two decades adopted a thorough background check and licensing scheme aimed at ensuring the responsible handling of firearms and the registration of all firearm owners in the City.   Unfortunately, despite such efforts, the problem of gun crime persists at the alarming rate of approximately one firearm death per day.  This fact is largely a result of the proliferation of illegal means of firearm procurement, such as unlicensed importation from other States with less restrictive gun laws, unregistered sales at trade shows, and so-called “straw purchases,” in which authorized purchasers buy guns and provide them to unauthorized users, including minors and convicted felons. 

With regard to the origin of guns used to commit crime in New York City, the United States Treasury Department’s Bureau of Alcohol, Tobacco and Firearms (BATF) reports that at least 75% of all guns used in crimes in New York City were originally purchased legally from Federal firearms licensees (FFLs) located more than 250 miles from the City.  In the same report, the BATF found that virtually 100% of all recovered crime guns in the United States have been traced to only 7% of the 200,000 FFLs in the country.  Though these figures may only reflect the relatively high volume of sales these dealers generate, it is at least clear that this small group is the common root through which the vast majority of crime guns are obtained.

To effectively combat this threat against the safety of New York City, measures must be taken to stem the flow of illegal firearms at its source.  Retailers who fail to abide by certain practices that will stem the flow of illegal weapons must be held to a higher standard of liability, as should manufacturers who sell their products to retailers knowing that such retailers have sold five or more gun crimes during a twelve month period.  The Council therefore finds the imposition of civil liability for negligent distribution of firearms by retailers and manufacturers essential to the maintenance of public safety and health.

§ 2. A new section 10-303.2 is hereby added to chapter three of title ten of the administrative code of the city of New York to read as follows:

§ 10-303.2 Civil penalty; weapons dealers and manufacturers.

a. Definitions.  For purposes of this section, the following terms shall have the following meanings: (i) “weapon” shall mean a firearm, rifle, shotgun, or assault weapon, as such terms are defined in section 10-301; or a machine gun, as defined in the penal law; (ii) “dealer” shall mean any person, firm, partnership, corporation or company who engages in the business of purchasing, selling, keeping for sale, loaning, leasing, or in any manner disposing of any weapon; (iii) “manufacturer” shall mean any person, firm, partnership, corporation or company who engages in the business of manufacturing and selling any weapon.   

b. Dealer Liability. A dealer shall be liable for any injuries or death if a weapon it sold, loaned, leased or disposed of is used to injure or kill another individual within the city of New York by a person who is not lawfully authorized to possess such weapon in the city of New York. Such liability also includes the possible imposition of punitive damages. The liability under this section does not apply to dealers that comply with the following provisions: 

(i) has not sold more than twenty of all weapons within any continuous twelve month period in the preceding five years traced to use in a crime or illegal possession, as determined by the Bureau of Alcohol, Tobacco and Firearms; 

(ii) makes no sales at gun shows or alternate venues unless such sales at the gun show or alternate venue are conducted upon completion of a background check; 

(iii) only operates a retail shop located at a fixed address where:

(a) a record is maintained of make, model, caliber or gauge, and serial number of all weapons held in inventory or offered for sale;

(b) a record is maintained of make, model, caliber or gauge, and serial number of all weapons sold and the name and license number of all purchasers;

(c) all permits and legally required signage are visible to the public;

(iv) provides full access of aforementioned records to law enforcement and government regulators conducting compliance inspections; 

(v) limits purchases of firearms by any individual to one firearm in any given thirty day period;

(vi) implements a security plan for securing weapons in transit.

c. Manufacturer Liability.  A manufacturer shall be liable for any injuries or death resulting from the use of its weapon within the city of New York by a person who is not lawfully authorized to possess such weapon in the city of New York, if the manufacturer sold such weapon to a dealer knowing that such dealer had sold twenty or more crime guns during any twelve month period in the five years preceding the manufacturer’s sale to the dealer as determined by the Bureau of Alcohol, Tobacco and Firearms. 

d. Exceptions. (1) No action may be commenced pursuant to this section by any person injured or killed by the discharge of a weapon by a law enforcement official who is acting in his or her official capacity.



(2) This section shall not limit in scope any cause of action, other than that provided by this section, available to a person injured by or killed by a weapon.


(3) Nothing in this section shall prevent a dealer or manufacturer from seeking whole or partial indemnity or contribution for any liability incurred under this section from any third party wholly or partially responsible for the injury or death.


(4) Notwithstanding the provisions of subdivision a, there shall be no basis for liability under this section if the dealer or manufacturer proves by a preponderance of the evidence that: (i) the person injured or killed by the discharge of a weapon was committing or attempting to commit a crime (whether or not such crime is actually charged); (ii) the unlawful possession of the weapon is solely a result of the failure of the owner of the weapon to renew a permit or registration within six months of the date such renewal is required; (iii) the dealer or manufacturer disposed of the weapon to the armed forces of the United States, or a federal, state or local law enforcement agency; or (iv) prior to the seizure of the weapon, a lawful possessor of the weapon has reported its theft to a federal, state or local law enforcement agency.

§ 2. This local law shall take effect 60 days after it has been enacted.
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