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ROBERT JACKSON, Chair

June 28, 2004

INT. NO. 137-B:
By:
The Speaker (Council Member Miller) and Council Members Quinn, Lopez, Reed, Jackson, Yassky, Katz, Baez, Brewer, Avella, Barron, Clarke, Comrie, Gerson, Martinez, Sanders, Jr., Seabrook, Stewart, Vann, Liu, Serrano, Reyna, McMahon, Rivera, Sears, Boyland, Koppell, Perkins, Gioia, Weprin, Monserrate, Moskowitz, Gonzalez, Recchia, Jr., James, Foster, DeBlasio and The Public Advocate (Ms. Gotbaum)
TITLE:
To amend the administrative code of the city of New York, in relation to the provision of equal employment benefits to the employees of city contractors.

ADMINISTRATIVE CODE:
Adds a new Section 6-126.

On May 5, 2004, at its fourth hearing on the matter, the Committee on Contracts unanimously passed Int. No. 137-B, also known as the Equal Benefits Bill (EBB), a full copy of which is attached to this report.  Also, on May 5, 2004, the full Council passed the EBB by an overwhelming majority.
  On June 3, 2004, the Council received a Mayor’s Message, M-1021/2004, vetoing the EBB.  Today, the Committee on Contracts voted unanimously to re-pass the EBB notwithstanding the Mayor’s veto.  For the reasons stated below, the Committee respectfully urges the Council to likewise vote in favor of re-passing the EBB notwithstanding the Mayor’s veto.  

The EBB would generally require that the City do business only with those companies that provide the same employment benefits to employees with domestic partners as they provide to their married employees.  This bill would apply to all contracts for goods, services, construction and real estate valued at over one hundred thousand dollars.

Simply, the EBB is meant to save the City money by requiring a measure of fairness in the way City contractor employees are paid. The Committee has heard extensive testimony indicating that companies that provide equal benefits attract and retain better-qualified, more productive employees.  Such companies, the Committee has found, have a competitive edge and provide superior, less expensive goods and services and give the City better value for its dollar.  At the same time, the EBB will result in expanded access to health insurance, which will result in improved public health as well as savings on health care costs for the uninsured that would otherwise be borne by the City.  

Indeed, the Committee has heard testimony from experts throughout the country, and particularly from New York State Comptroller, Alan Hevesi, that on purely economic grounds, the EBB will be a great financial benefit to the City.  Accordingly, the EBB will help ensure that the City obtains the best value for taxpayer dollars by contracting with employers that provide employees with domestic partners the same benefits they provide to employees with spouses.  

  The EBB is not intended to, nor will it, regulate business in any way or affect the conditions in any market.  Nor is it possible, given the size of the City’s economy and its relative buying power, for the City to regulate behavior in the markets in which it participates simply through changing its buying practices.
  Rather, the City here acts in its proprietary capacity, as a common, purely economic market participant seeking to obtain the best value for its dollar. 

THE MAYOR’S VETO

In his June 3, 2004 veto message, the Mayor indicates that he vetoed the EBB “on both legal grounds and policy grounds.”  The Mayor states in the veto message that the City does not have the legal authority under State law to impose the requirements of the EBB on its contractors.  But, as the Committee has noted throughout the hearing process regarding the EBB, State law, both Constitutional and statutory, as well as New York case law, provide ample authority for the Council to impose these requirements.  Specifically, the State Constitution and the Municipal Home Rule Law expressly permit localities to adopt local laws that set standards for “the wages or salaries, the hours of work or labor, and the protection, welfare and safety of persons employed by any contractor or sub-contractor performing work, labor or services for it.”
    In addition, the General City Law gives the city express authority to “contract or be contracted with…”
 Taken together, “these provisions… certainly evince a design on the part of the State to provide a city, when contracting for the purchase of supplies or the hiring of labor, with full power to fix the terms and conditions upon which it chooses to deal—with the power [to regulate its affairs.]”
  Clearly, the Council’s ability to enact the EBB falls within this grant of authority, notwithstanding the Mayor’s objection.  Indeed, the Mayor’s position regarding legal authority is confusing since he raised no such legal objection when he signed the Living Wage bill—a law that, almost identically to the EBB, requires certain City contractors to provide a minimum wage to their employees. 

The Mayor also noted that he has a general policy objection to Council bills “that would impose obligations on companies that seek to do business with the City.” The Mayor’s position is once again puzzling since he raised no such objection when he signed the Living Wage Bill into law or, for that matter, when he signed legislation that required the City to purchase energy efficient products or to use ultra-low sulfur diesel fuel in construction equipment.  All of those laws imposed obligations on City contractors.  Regardless, it is the Council’s, not the Mayor’s, Charter mandated, legislative prerogative and duty to establish policy and standards for the conduct of the administration.

The Mayor also states that the EBB would create a competitive advantage for companies based outside the City.  However, companies both inside and outside of the City that do business with the City would be obliged to provide equal benefits to their employees under the EBB.  While those outside the City may at times be required to provide such benefits for fewer of their employees, so few employees request the benefits that the cost difference and hence the “competitive advantage” for these companies would be insignificant if it existed at all.  The EBB would therefore not create an incentive to relocate.     

Finally, the Mayor notes that the procurement process is overly cumbersome and cannot support the requirements of the EBB.  However, the EBB will add minimal procedural requirements to the procurement process since compliance with the law is based largely on self-certification by contractors.  Even so, while no one will argue that the procurement system is inefficient and that this inefficiency makes the City a less desirable business partner, these shortcomings are a result of the City’s failure to adequately manage the procurement process and its inability to use available technologies effectively.  The answer to these problems is to address them—not use them to stand in the way of sound legislative policy-making.  Indeed, the Council recently passed 12 bills and two authorizing resolutions, covering matters such as raising the small purchase limits, authorizing the administration to accept bids in electronic format and providing the mayor with authority to delegate some of his more time-consuming procurement –related duties to agency contracting professionals, all of which will result in a more streamlined procurement process for the City.  

Notwithstanding the Mayor’s pronouncements, the EBB is, as noted above, designed to save the City money and to ensure that we do business with those companies that fairly compensate their employees.  It is well-known that companies that provide domestic partnership benefits and that foster inclusive, tolerant work environments attract and retain better, brighter employees and produce better, less costly goods.   

ANALYSIS OF INT. NO. 137-B

Generally, the EBB would prohibit the City from entering into or renewing any covered contract
 with contractors that discriminate in the provision of benefits between employees with domestic partners and employees with spouses.  Section 6-126-(c)(1).  The term “Equal benefits” is defined as employment benefits, including, but not limited to, health insurance, pension, retirement, disability and life insurance, family, medical, parental, bereavement and other leave policies, tuition reimbursement, legal assistance, adoption assistance, dependent care insurance, moving and other relocation expenses, membership or membership discounts and travel benefits, equal to those provided to employees with spouses.  Section 6-126(b)(8).  Since the aim of the provision is to ensure compensational parity between employees with spouses and those with domestic partners, the non-discrimination provision is neutral, meaning that the benefits provided to either must be the same.

The EBB would further prohibit the City from entering into any covered contract unless the contractor certifies either that it offers equal benefits, as that term is defined in the EBB, to employees with domestic partners, or, if a contractor is a religious organization as defined in the bill and certifying that it offers equal benefits to employees with domestic partners would, in the opinion of such contractor, be inconsistent with the religious principles for which such organization was established or maintained, then they could, under the EBB, certify that they offer equal benefits to a member of each employee’s household, designated by the employee, and provided the household member is eighteen years of age or older, lives permanently with the employee, is unmarried, is not a dependent of any other person and is not the tenant or landlord of the employee.  Sections 6-126(b)(1), (5) and (9) and 6-126(c)(1)(i) and (ii).   The EBB would prohibit contractors that certify that they offer household member coverage from requiring employees to disclose to the contractor the nature of their relationship with the designated household member other than, of course, information needed to determine whether a designated household member meets the definition of household member included in the EBB.  So, for example, a religious organization that certifies that it offers household member coverage would be permitted to ask an employee the age of the designated household member or whether the designated household member is living permanently with the employee, but the organization may not ask whether the employee’s relationship with the designated household member is romantic. 

It should be noted that this alternate certification does not absolve a contractor that makes it from complying with the separate requirement that it not discriminate between employees with domestic partners and those with spouses.  Instead this provision allows for religious-based contractors to comply with this requirement of the law without compromising religious conviction.
Further, the EBB would not apply to all employers in the City--only to those that enter into a contract with the City as described above.  The EBB would not, for example, apply to an organization that is merely affiliated with a covered contractor be covered under the bill—only the organization with which the City has entered into a contract.  So, for example, while a provider of social services that is affiliated with a church may be covered under the EBB, the church itself may not be, provided it is a separate entity and that it has no contract with the City itself.  

In support of their certifications, pursuant to the EBB, contractors would also be required to provide copies of employee benefits plans.  Section 6-126(c)(2). The EBB would apply to the employees of contractors with City contracts that work within the City and those outside of the City that work directly on fulfilling the terms of a City contract.  Section 6-126(e).  

The EBB would define domestic partners as those persons who are domestic partners pursuant to section 3-240(a) of the Administrative Code.  Section 3-240(a) of the Administrative Code defines domestic partners as those who have registered as domestic partners pursuant to that section as well as “persons who are members of a marriage that is not recognized by the state of New York, domestic partnership, or civil union, lawfully entered into in another jurisdiction.” As a result, to the extent that the EBB applies to employees located outside of the City, those employees would be considered domestic partners under the law and entitled to its benefits if they were members of any form of civil union under the laws of their respective jurisdiction.  The EBB would also allow companies to set up in-house domestic partnership registries so long as the requirements for registration are no more stringent than those applied under the City’s domestic partnership registration law.  Section 6-126(n).  

The EBB would forbid retaliation against employees who request domestic partnership benefits or who inform the City that a contractor that is required to provide such benefits has failed to do so.  Section 6-126(c)(1)(iii).  

The EBB would also require that a provision detailing its requirements be included in every City contract, and that a violation of the provision be considered a material breach of the contract.  Section 6-126(d).  

The aim of the EBB would be to get the best value for taxpayer dollars by doing business with companies that provide compensational equity between employees with domestic partners and employees with spouses—not parity of opportunity.  Accordingly, under the EBB a contractor would be required to pay no more for benefits to domestic partners than it does to married couples and may require domestic partners to cover any cost differential.  Section 6-126(f).   Indeed, the EBB would specifically exempt contractors from paying any tax liability incurred by domestic partners as a result of being given spousal-type benefits.  Section 6-126(g).  Further, if a contractor is unable, after making reasonable efforts, to provide a certain benefit—say health insurance--because there is simply no carrier in the market willing to provide coverage to domestic partners, then the contractor would, under the EBB, only be required to provide the cash equivalent of the spousal benefit.  Section 6-126(h).  

Further, following the same example, pursuant to the EBB, if the employer requires its eligible employees to pay for a spousal health insurance benefit, then the employer could similarly require its employees with domestic partners to pay for their benefits.  And if, continuing this example, a contractor is unable, after making reasonable attempts, to obtain domestic partnership coverage, then the contractor would not, under the EBB, be required to pay a cash equivalent since it provides no such remuneration for employees with spouses. 

The EBB would take several steps to minimize or eliminate interference with competition for City contracts including the following:  First, the EBB would allow for extensions of time to comply in the event that a contractor needs to take administrative action to offer benefits.  Section 6-126(h)(2).  Second, pursuant to the EBB, and as noted above, for those companies that choose not to recognize domestic partnerships, the law would allow an alternative compliance mechanism that would allow them to offer spousal-type benefits to one designated adult member of the employee’s household.  Section 6-126(c)(1)(ii).  Further, the EBB would allow the administration to exempt certain types of contracts from its requirements altogether including emergency and sole source contracts.  Section 6-126(k)(1).  The EBB would exempt altogether from its requirements, contracts related to the investment of assets held in trust by the City or of City monies. Section 6-126(l).  Finally, the EBB would not apply in circumstances where there are no bidders who will comply with the law and that are willing to bid on a contract for essential goods or services.  Section 6-126(k)(1)(iv).  

Contracting agencies would be allowed to apply for a waiver at the request of a contractor, and waiver applications would be required to be made in writing by the contracting agency to the agency implementing the EBB.  All decisions regarding waivers would be made by the agency implementing the law and would be required to be made within a reasonable period of time.  Section 6-126(k)(2).  Under the EBB, decisions granting waivers would be required to become part of the contracting file.  Id. Finally, the agency implementing the law would be required to report to the Council annually on the number of waivers requested, granted and denied or withdrawn broken down by type of waiver and agency as well, as the total dollar values of the contracts for which the waivers were requested, granted and denied or withdrawn.   Section 6-126(k)(3).  

To ensure compliance, the EBB would require all contractors it covers to make their records available for inspection and requires the Comptroller to conduct annual investigations regarding contractor compliance with the EBB.  Section 6-126(m).

Finally, the EBB would authorize the Procurement Policy Board to promulgate rules to implement its requirements.  Section 6-126(q).  


EFFECTIVE DATE

The EBB would take effect 120 days after it is enacted.


Staff:
Robert J. Newman Counsel
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� The vote was 43 in favor, 5 opposed and 2 abstentions.


� Indeed, the City does not limit itself to City markets when acquiring goods and services, so the relevant market for its purchases is national, if not global, further indicating its limited power to regulate through its participation in the market.


� N.Y. Const. Art. IX, § 2(c)(9); Mun. Home Rule L. § 10(1)(a)(10).


� Gen. City L. § 20(1).


� McMillen v. City of N.Y., 14 N.Y.2d 326, 330 (1964). Similarly, in City of New York v. Diamond, 379 F.Supp. 503 (S.D.N.Y. 1974), the Court recognized the City’s authority to apply equal employment standards to contractors working on a sewer treatment facility.  The Court in Diamond noted that nothing in state law conflicted with this exercise of the Home Rule Provisions holding that “where there is no actual conflict with state law, the City has the power to impose requirements on contractors working on its own projects as an incident to its contracting powers.” Diamond at 515 (quoting McMillen).  


� The term “covered contract” is defined in the EBB as a contract for goods, services, construction or real estate between a contracting agency and a contractor which by itself or when aggregated with all contracts awarded to such contractor by any contracting agency during the immediately preceding twelve months has a value of one hundred thousand dollars or more.  Section 6-126(b)(1) and (4).
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