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INT. NO. 367:
By Council Members Clarke, Liu, Reed and Gennaro

TITLE:
To amend the administrative code of the city of New York, in relation to the sale or purchase of products claiming to be or contain an endangered or threatened species.

ADMIN. CODE:
Adds subchapter 12 to Chapter 4 of Title 20 of the Administrative Code. 

I. Introduction


On June 1, 2004 the Committee on Consumer Affairs, chaired by Council Member Philip Reed, will hold a hearing on Int. 367, a local law making it illegal to buy or sell products claiming to be or contain an endangered or threatened species.  Those expected to testify include representatives of the Department of Consumer Affairs, environmental groups, and practitioners of traditional medicine.

II. Trade in Endangered and Threatened Species in New York City

According to the U.S. Fish & Wildlife Service, there are currently a total of 1,074 animal species listed as either threatened or endangered in the U.S. and foreign countries.
  From 1980 to 2002, the number of threatened and endangered species (excluding plants) in the U.S. has grown from 222 to 518, an increase of 133%.

A considerable amount of commerce in New York city relies on the sale of such endangered and threatened species or their components: exotic pets, fine furs and leathers, tourist curios, game meats, and traditional medicines.  To assess one small sector of this trade, TRAFFIC North America, the wildlife trade monitoring program of World Wildlife Fund, conducted a market survey in New York City’s Chinatown in the spring of 2003 to determine if, and how frequently, illegal or regulated wildlife products were being sold in traditional medicine shops.  Of the 27 shops surveyed, 100% of the stores were found to be selling products containing musk and 70% (19) sold products containing bear bile. In addition, 41% (11) of stores surveyed sold medicines containing, or claiming to contain, tiger bone, 63% (17) sold products with leopard bone, and 7% (2) sold rhino horn products. (See chart below.)  
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III. Federal and State Law


Under federal and state law, it is illegal to sell or possess species identified as endangered or threatened.  The underlying Federal legislation in this area is the Endangered Species Act of 1973 (“ESA”),
 which provides broad protection for certain species of fish, wildlife and plants that are designated as threatened or endangered in the U.S. or elsewhere. The ESA establishes specific criteria for inclusion as a threatened or endangered species and also sets requirements for recovery plans for such animals and the designation of critical habitat for listed species.  The Secretaries of the Interior and Commerce jointly administer the ESA, formulating and maintaining the Federal list of endangered and threatened species; States are specifically empowered to create more expansive lists of such species. The Rhinoceros and Tiger Conservation Reauthorization Act of 2001 (“Rhino & Tiger Act”)
 grants more extensive and tailored protection, making it illegal to sell, import, or export, or attempt to sell, import, or export, any product labeled or advertised as containing rhinoceros or tiger.

New York State has elected to establish a larger list of threatened and endangered species, as permitted by the ESA.  The State’s Harris Law enables the State Department of Environmental Conservation to enforce both the State and Federal lists.
  Moreover, the so-called Mason Law bars the sale of specifically enumerated species, including tigers, cheetahs, and various types of rhinos.

IV. Challenge of Enforcement

With the exception of the Rhino & Tiger Act, in order to prove a violation of federal or state law, prosecutors must demonstrate that a product in question actually is or contains an endangered species.  When dealing with furs or live animals, this may be a reasonably straightforward task.  In the case of traditional medicines, however, in order to prove a case, law enforcement personnel must employ expensive and often inconclusive DNA testing in an effort to demonstrate that a given product contains or is a part of an endangered and threatened species.  Given the expense and difficulty of such DNA testing, local authorities often do not have the resources to properly enforce endangered species laws.

V. Analysis of Int. 367


To address this problem, Int. 367 would facilitate enforcement of state and federal endangered species laws by making it illegal to buy or sell, or attempt to buy or sell, any product, item, or substance claiming to be or contain elements of an endangered or threatened species without a federal or state permit or license.  Under this law, it would be unnecessary to prove that a product actually contains an endangered or threatened species.  Instead, it would be sufficient that a product is described in an offer for sale, labeled, or advertised as derived from any such species.  The law would also apply to the sale or purchase of species themselves.


Any violation of Int. 367 would be a misdemeanor, subject to up to a year in jail and a fine of $1,000.  In addition, Int. 367 also provides for civil penalties of up to $12,000 per violation.  Finally, any product, item, substance, or species bought or sold in violation of the law would be subject to forfeiture upon judicial determination.


Int. 367 would provide the Department of Consumer Affairs (“DCA”) with the authority to create rules, and grant DCA, the NYPD, and the Department of Environmental Protection shared authority to enforce the law.  The law would take effect 90 days after its enactment.

Int. No. 367

By Council Members Clarke, Liu, Reed, Gennaro, Barron, Brewer, Gerson, Koppell, Lopez, Martinez, Palma, Perkins, Sanders, Vallone and Weprin

..Title

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the sale or purchase of products claiming to be or contain an endangered or threatened species.

..Body

Be it enacted by the Council as follows:

Section 1. Declaration of Legislative Findings and Intent.  Illegal trade poses a major threat to endangered wildlife throughout the world and must be curtailed in order to ensure the continued survival of these species in the wild.  Examples of illegal trade can be found in a variety of sectors, including the trades in exotic pets, fine furs and leathers, tourist curios, game meats, and traditional medicines.  Despite numerous state, national, and international laws prohibiting or regulating much of this trade, the illegal wildlife trade thrives.  To gauge one small sector of this trade, TRAFFIC North America, the wildlife trade monitoring program of World Wildlife Fund, conducted a market survey in New York City’s Chinatown in the spring of 2003 to determine if, and how frequently, illegal or regulated wildlife products were being sold in traditional medicine shops.  Of the 27 shops surveyed, 12 displayed medicines containing, or claiming to contain, tiger bone or rhino horn.  In addition, all of the stores were found to be selling products containing bear bile, musk (derived from musk deer) and leopard bone.  These are just a sampling of products made from threatened and endangered species that can be found for sale in a variety of shops not only in New York City’s Chinatown, but also throughout the city and in various other communities throughout the United States.

It is illegal under federal and state law to sell or offer to sell many of the products uncovered in TRAFFIC’s 2003 survey.  These products, however, often go unnoticed, as authorities do not have the time or resources to regularly scour the shelves of stores in New York City.  When offenders are caught, it is often difficult to prosecute them – in many instances, in order to prove a case law enforcement personnel must employ expensive and often inconclusive DNA testing in an effort to demonstrate that a given product contains or is a part of an endangered species.  For these reasons, not only are endangered and threatened species sold in New York City, but they are also sold openly, often with packaging that advertises their contents.

The Council finds that the advertising of an illegal product, such as a product that contains an endangered or threatened species, flaunts and undermines respect for the law and that the purveyors of such products should not be permitted to act with such impunity.  The Council further finds that the necessity of proving that a product advertised as containing an endangered or threatened species actually contains such species strains law enforcement resources.  The Council therefore finds it is imperative that New York City establishes the sale or purchase of products claiming to be or contain an endangered or threatened species as illegal acts.

§2. Chapter 4 of Title 20 of the administrative code of the city of New York is amended by adding a new subchapter 12 to read as follows:
SUBCHAPTER 12
Endangered or Threatened Species


§20-698
Prohibition.
§20-699
Penalties.


§20-699.1
Seizure and forfeiture.
§20-699.2
Rules.

§20-699.3
Enforcement.
§20-698 Prohibition. Except with a federal or state permit or license or under any explicit exception under federal or state law, it shall be unlawful to buy or sell, attempt to buy or sell, or cause any person to buy or sell:

a. Any product, item, or substance described in an offer for sale, labeled, or advertised as derived from any species, or described in an offer for sale, labeled, or advertised as containing any substance derived from any species designated as endangered or threatened under New York law or by the New York Secretary of State; or

b. Any species described in an offer for sale, labeled, or advertised as a species designated as endangered or threatened under New York law or by the New York Secretary of State.

§20-699 Penalties.  a. Any person that knowingly violates section 20-698 shall be guilty of a misdemeanor, punishable by a term of imprisonment of up to one year or by a fine of not more than one thousand dollars, or both, for each violation.
 b. In addition to the penalties prescribed by subdivision a of this section, any person that knowingly violates section 20-698 shall be subject to a civil penalty of not more than twelve thousand dollars for each violation.
§20-699.1 Seizure and forfeiture. Any product, item, substance, or species bought or sold, or attempted to be bought or sold, in violation of section 20-698 or any regulation issued under this subchapter shall be subject to forfeiture upon notice and judicial determination.
§20-699.2 Rules. The commissioner shall have the authority to promulgate such rules and regulations as the commissioner shall deem necessary to implement the provisions of this subchapter.

§20-699.3 Enforcement. The commissioner of consumer affairs, the commissioner of the police department, and the commissioner of environmental protection shall have the authority to enforce this subchapter.
§3. This local law shall take effect 90 days after its enactment, except that the commissioner of consumer affairs shall take all actions necessary to implement this local law on or before the date upon which it shall take effect.
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� � HYPERLINK "http://endangered.fws.gov/wildlife.html" ��http://endangered.fws.gov/wildlife.html�. 


� Id.


� 16 USCA §§ 1531-1544.


� 16 U.S.C. § 5305a.


� N.Y. Envtl. Cons. L. § 11-0535 (McKinney 2004).


� N.Y. Envtl. Cons. L. § 11-0536 (McKinney 2004).
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