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INT. NO. 362    :


By Council Members Recchia, Jr., Jackson, Clarke,

Comrie, Gennaro, Gerson, Jennings, Koppell, Liu, Lopez, Perkins, Quinn, Sanders, Stewart, Yassky, Brewer, Boyland and Moskowitz

TITLE:
A Local Law to amend the Charter of the City of New York in relation to agencies that contract with not-for-profit organizations.

CHARTER:
Amends Section 325 of the Charter of the City of  New York

________________________________________________________________________

INT. NO. 352    :


By Council Members Gonzalez, Jackson, Clarke,

Comrie,Gennaro, Jennings, Koppell, Lopez, Martinez, Perkins, Quinn, Stewart, Yassky, Boyland, Gerson, Brewer, Fidler and Liu 

TITLE:
A Local Law to amend the Administrative Code of the City of New York in relation to multiple submissions of contractor information.

ADMINISTRATIVE CODE:
Amends subdivision h of section 6-116.2 of the 

Administrative Code of the City of New York

________________________________________________________________________

INT. NO. 348    :


By Council Members Boyland, Jackson, Barron,

Clarke, Comrie, Gennaro, Jennings, Koppell, Lopez, Martinez, Perkins, Quinn, Sanders, Yassky, Gerson, Brewer, Liu, Stewart and Vann

TITLE:



A Local Law to amend the Charter of the City of 

New York in relation to the timely and efficient procurement of client services.

CHARTER:
Amends Section 311 of the Charter of the City of New York

INT. NO. 349    :


By Council Members Gentile, Jackson, Clarke,

Comrie, Gennaro, Gerson, Jennings, Koppell, Lopez, Perkins, Quinn, Stewart, Yassky, Moskowitz, Boyland, Brewer, Liu, Nelson and Weprin

TITLE:



A Local Law to amend the Charter of the City of

New York in relation to the department of citywide administrative services.
CHARTER:
Amends Section 329 of the Charter of the City of New York

INT. NO. 353    :


By Council Members Jackson, Clarke, Comrie,

Perkins, Stewart and Gerson (by request of the Mayor)

TITLE: 
A Local Law to amend the Charter of the City of New York in relation to alternatives to competitive sealed bidding

.

CHARTER:
Amends subdivision b of section 317 of the Charter of the City of New York.

________________________________________________________________________
INT. NO.  28-A:


By Council Members Brewer, Jackson, Clarke,

Comrie, Fidler, Gennaro, Gentile, Gerson, Koppell, Liu, Lopez, Martinez, McMahon, Perkins, Quinn, Recchia, Seabrook, Stewart, Weprin, Yassky, Moskowitz, James and Nelson

TITLE:



A Local Law to amend the Administrative Code of

the City of New York in relation to the electronic posting of requests for proposals.
ADMINISTRATIVE CODE:
Amends Chapter 1 of title 6 of the Administrative Code of the City of New York.

INT. NO.  29-A:


By Council Members Brewer, Jackson, Clarke, 

Comrie, Gennaro, Gentile, Gerson, Koppell, Liu, Lopez, Perkins, Quinn, Recchia, Stewart, Weprin, Yassky and Moskowitz

TITLE:
A Local Law to amend the Administrative Code of the City of New York in relation to a pilot program for online reverse auctions.
ADMINISTRATIVE CODE:
Amends Chapter 1 of title 6 of the Administrative Code of the City of New York.

PROPOSED INT. NO.  46-A:
By Council Members Fidler, Jackson, Comrie, 

Gennaro, Perkins, Quinn, Seabrook, Weprin, Yassky, Nelson and Gerson 

TITLE:
A Local Law to amend the Administrative Code of the City of New York in relation to the publication of concept reports regarding requests for proposals.

ADMINISTRATIVE CODE:
Amends Chapter 1 of title 6 of the Administrative Code of the City of New York.

INT. NO.  262:
By Council Members Jackson and Stewart (by request of the Mayor)

TITLE:
A Local Law to amend the Charter of the City of New York, in relation to intergovernmental procurement.

CHARTER:
Amends section 316 of the Charter of the City of New York.

INT. NO.  263:
By Council Members Jackson and Stewart (by request of the Mayor)

TITLE:
A Local Law to amend the Charter of the City of New York, in relation to prequalification.

CHARTER:
Amends subdivision a of section 324 of the Charter of the City of New York.

INT. NO.  264:
By Council Members Jackson and Stewart (by request of the Mayor)

TITLE:
A Local Law to amend the Charter of the City of New York, in relation to competitive sealed bids and proposals from prequalified vendors.

CHARTER:
Amends section 318 of the Charter of the City of New York.

INT. NO.  265-A:
By Council Members Jackson James and Stewart (by request of the Mayor)

TITLE:
A Local Law to amend the Charter of the City of New York, in relation to public hearings on contract awards.

CHARTER:
Amends section 326 of the Charter of the City of New York.

RES. NO.  13:
By Council Members Brewer, Jackson, Clarke, Comrie, Gennaro, Gentile, Jennings, Lopez, Perkins, Quinn, Recchia, Sears, Weprin, Yassky and Gerson

TITLE:
Resolution authorizing the receipt of bids in electronic format on purchase contracts pursuant to section 103(1) of the General Municipal Law.

RES. NO.  36:
By Council Members Jackson, Brewer, Clarke, Comrie, Fidler, Liu, Quinn, Nelson, Gerson and Martinez

TITLE:
Resolution adopting the rule amendments of the Procurement Policy Board setting the small purchase limit for goods and services at one hundred thousand dollars.

RES. NO. 37-A: 

By Council Members Jackson, Addabbo, Jr., Quinn, Barron, Brewer, Clarke, Gentile, Gerson, James, Katz, Martinez, Nelson, Reed, Weprin, Liu, Gennaro, Reyna, Palma, Avella, Sears, Monserrate, McMahon, DeBlasio, Perkins, Rivera, Lopez, Yassky, Gioia, Comrie, Dilan, Gallagher, Vallone, Gonzalez, Foster, Serrano and The Public Advocate (Ms. Gotbaum)

TITLE
Resolution urging the Mayor and all city agencies to comply with Charter Section 312(a) which requires agencies to conduct a cost/benefit analysis prior to making a decision to privatize city services, and in particular, urging the city to abandon its current efforts to privatize the custodial workforce in New York City schools, and instead to continue and expand the use of a unionized, civil service custodial workforce by rehiring civil service Custodian Engineers in schools currently using private contractors.

________________________________________________________________________
..Body
INTRODUCTION

Today the Committee on Contracts will conduct its second hearing regarding a package of legislative items in a major reform effort aimed at the City’s procurement system.  In all, the Committee will be considering 14 items—two authorizing resolutions and twelve bills.  

In addition, the Committee will be considering a resolution regarding the privatization of custodial services at the City’s public schools.  

Analysis of the Reform Package

Over the past two years the Committee on Contracts has conducted oversight hearings regarding the City’s procurement process focusing on its inefficiencies and the effects of these inefficiencies particularly as they relate to human services contractors.  It has been a goal of the Committee, and according to testimony and statements made by the Mayor, one shared with the administration, that City procurement be more cost-effective, less paper-based and more sensitive to the needs of human services providers and, by extension, to their clients.  The reform package considered today would, if enacted, bring the City several steps toward these shared goals.  

The package can be broken down into three categories:  Procurement streamlining/lowering cost; technology applications; and human services contract timeliness. 

1.  Streamlining the Procurement Process/Lowering Cost:

Res. No. 36.  

Res. No. 36 would raise the small purchase limits to $100,000 for all categories of purchases.  Currently, the small purchase limit is $25,000 for goods, $50,000 for services and $100,000 for construction, construction-related services and information technology. Raising the limits would put more city contracts into the category of small purchase, simplifying the processes for these contracts and avoiding many of the complexities associated with open market purchases thereby making the process faster and lowering the transaction costs of these procurements.
  Further, raising the small purchase limits will also expand opportunities for minority and women owned businesses to contract with the City as currently, the City gives advance notice to certain M/WBEs of small purchase solicitations.  

While raising the small purchase limits would help streamline the procurement process and save the City money, the Council recognizes that it must be coupled with a safeguard against abuse since small purchase procurements are currently not subject to the same type of scrutiny as competitively bid contracts.  Local Law 9, passed by the Council in 2002, provides such a safeguard.  Local Law 9 requires the Mayor or a designee to report to the Comptroller and to the Council information about all small purchases, including the type of work performed, the date the award of the procurement was made and the amount paid for the contract and in doing so reduces the risk of abuse of the small purchase rules.  

Int. No. 265-A

Int. No. 265-A would increase the threshold for public hearings for contracts that are awarded through methods other than competitive sealed bid.  

Currently, pursuant to section 326 of the Charter, prior to entering into any contract valued between $100,000 and $500,000 and awarded by other than competitive sealed bid or competitive sealed bid from pre-qualified vendors, agencies are required to conduct a public hearing to receive testimony regarding the proposed contract, unless no one requests an opportunity to testify.
  Int. No. 265-A would raise the threshold to $1 million.  

It has been reported to the Committee that only about 9% of section 326 hearings attract testimony from the public.  The section 326 public hearing process is, however, time consuming and costly, and to conduct a hearing at which no one from the public appears to testify or comment is unnecessary and wasteful.  Int. No. 265-A specifically does not dispense with such hearings.  Rather, it would, after ample notice to the public as to the availability of such a hearing, allow the agency not to conduct the hearing for contracts valued at under $1 million if no one from the public requests an opportunity to testify.  According to the Mayor, based on statistics from FY ’03, raising the threshold to $1 million could cover an additional 550 contracts, potentially saving a great deal of time and money.

EFFECTIVE DATE

Int. No. 265-A would take effect 45 days after its adoption.

Int. No. 264
Int. No. 264 would dispense with the requirement of Mayoral approval for an agency to employ selective solicitation from pre-qualified lists both for competitive sealed bids and competitive sealed proposals.

Currently, Charter sections 318 and 320 allow for selective solicitation from pre-qualified lists in special circumstances as set forth by the procurement policy board.  The requirement of Mayoral approval adds little value to the overall process but takes time to obtain.  Int. No. 264 would not in any way diminish the Mayor’s responsibility to ensure the integrity of the procurement process—indeed, under the proposed law, the Mayor can only dispense with the need for his or her approval if s/he is satisfied as to the agency’s capacity to make such decisions.  Int. No. 264 will therefore help streamline the process while maintaining sufficient safeguard against abuse.

EFFECTIVE DATE

Int. No. 264 would take effect 45 days after its adoption.

Int. No. 263

Int. No. 263 would make the requirement of the maintenance of pre-qualified lists optional for agencies.  

Currently, in what is commonly recognized as a flaw in the Charter, section 324 requires all agencies, regardless of their contracting requirements, to maintain lists of pre-qualified vendors.  To be sure, it is important for many City agencies to have and to use pre-qualified lists as the use of such lists can significantly cut down transaction times.  However, for agencies that procure little if anything, the requirement to create and maintain prequalified lists is wasteful and makes no sense.

EFFECTIVE DATE

Int. No. 263 would take effect 45 days after its adoption.

Int. No. 262  
Int. No. 262 would correct another, sometimes costly, flaw in the Charter that requires that services and construction may only be purchased through the state Office of General Services or the federal General Services Administration if the price is lower than the prevailing market rate.  While the prevailing market rate standard may be appropriate for goods, more flexibility is needed for services and construction since factors other than price (such as quality) may and should be considered.  Further, the fair and reasonable standard provides a better benchmark with which to judge City actions in these contracts.

EFFECTIVE DATE

Int. No. 262 would take effect 45 days after its adoption.

Int. No. 353  
Currently section 317 of the Charter requires Mayoral approval of contracts for goods, services and construction valued at more than $2 million that are let by other than competitive sealed bidding, competitive sealed bids from pre-qualified vendors, or certain competitive sealed proposals.  Int. No. 353 would raise the threshold for mayoral approval to $5 million, which according to the Mayor would have excluded 84 contracts worth over $250 million from such approval in FY ’03.  Int. No. 353 would further allow the mayor to delegate his approval authority for these contracts and would allow the Mayor to exclude an agency’s contracts or a particular category of contracts from the approval requirement.  Int. No. 353 would not, in any way, affect the responsibility of the Mayor to ensure the integrity of the procurement process.  Rather, it eliminates a time consuming practice that adds little value to the process.   

EFFECTIVE DATE

Int. No. 353 would take effect 45 days after its adoption.

Int. No. 349

Currently section 329 of the Charter requires the Department of Citywide Administrative Services (DCAS) to make all goods purchases for the City since central purchasing of goods used by many City agencies results in lower prices and lower transaction costs.  However, the savings associated with bulk purchasing may not avail in the case of an agency that buys goods specific to its operation.  A good example of this is the Police Department.  Few, if any, other agencies purchase guns, for example.  Not only do the efficiency savings not occur when such purchases are made centrally but the central purchaser may not have the expertise to make such purchases effectively and will likely need to rely on the agency acquiring the goods so heavily that, in effect, the purchase will be more expensive than if the requesting agency had made the purchase itself.  Int. No. 349 would address the problem by, subject to the Comptroller’s approval, allowing DCAS to delegate its purchasing authority to specific agencies for specific purchases as long as the goods are not generally used by the City.  Int. No. 349 will thus save time and lower transaction costs for these purchases.

EFFECTIVE DATE

Int. No. 349 would take effect 45 days after its adoption.

Int. No. 352

Currently, many agencies require vendors to submit lengthy, paper VENDEX forms each time it submits a proposal or bid.  The VENDEX forms contain important information about vendors that is used to determine contractor responsibility and that is entered into a central database accessible by all contracting agencies.  Given the accessibility to the VENDEX database, requiring a VENDEX submission with each bid is inefficient and costly and is a source of much concern for vendors.  Int. No. 352 would prohibit such practice and provide that contractors and subcontractors that are required to submit VENDEX forms and updates may only be required to do so once every three years.  

EFFECTIVE DATE

Int. No. 352 would take effect 45 days after its adoption.

2.  Technology Applications:

Res. No. 13
Pursuant to State law the City may not accept bids electronically unless the Council authorizes the City to do so.  Res. No. 13 provides the necessary authorization.  As an authorizing resolution, it does not require the acceptance of electronic bids but allows the City to accept them.  It is now, therefore, up to the administration to set up the apparatus to accept such bids, which it has maintained it is doing.  The Committee has noted repeatedly that the application of such simple technologies to the procurement process can result in significant savings in both time and money for City procurement.  The Committee will therefore conduct continued and aggressive oversight in the matter to ensure the utilization of the tool it gives the administration with Res. No. 13.  

Int. No. 29-A 
Int. No. 29-A would require the City to conduct a pilot program to assess the efficacy of online reverse auctions.  Online reverse auctions, in which bidders bid in real time over the internet for City business, have proven to be a valuable method of source selection for certain types of purchases.  Indeed, many localities report obtaining much lower prices than when using conventional sealed bids for such goods.  Int. No. 29-A would require the City to conduct at least six online reverse auctions for the pilot with a combined value of over $6 million over a twenty-four month period and to report the results to the Council. 

EFFECTIVE DATE

Int. No. 29-A would take effect 45 days after its adoption.

Int. No. 28-A
In another simple, yet effective application of technology, Int. No. 28-A would require that all requests for proposals and any other public notices of opportunities to contract with the City be posted on the City’s website.  The wider availability of such documents increases competition bringing in lower prices while lowering transaction costs associated with the production and dissemination of hard copies of these documents.

EFFECTIVE DATE

Int. No. 28-A would take effect 120 days after its enactment.

3.  Human Services Contract Retroactivity Reduction.

Int. No. 46-A

The prime vehicle for source selection for human services contracts is competitive sealed proposals through the issuance of a request for proposals (RFP).  The RFP is a complicated method of source selection because many other factors besides price are considered in the selection of the vendor.  The RFP is a detailed document that often sets forth the very essence of the services offered to thousands of New Yorkers, including services for youth, the elderly and the needy.  It is therefore important that stakeholders have input into the process of creating RFPs, particularly given the timeframes for response typically required.  Indeed, without stakeholder input the process may (and has) become mired and delayed by concerns not addressed or considered in the creation of the RFP.  

Int. 46-A addresses this problem by requiring the publication of a concept report prior to the release of an RFP to give the stakeholders time to better understand and respond to program parameters being created in new RFPs.  The concept report would be required to contain information on the purpose of the RFP, the planned method of evaluation of proposals, the term of the contract, the procurement timeline, funding information program information and vendor performance requirements.  On its face it may be said that this bill adds steps to an already overburdened process.  However, given the delays caused by ill-conceived RFPs that will be avoided with concept reports, the bill will actually result in time and cost–savings for the City. 

EFFECTIVE DATE

Int. No. 46-A would take effect 120 days after its enactment.

Int. No. 362


Along the same line as Int. 46-A above, Int. No. 362 recognizes the importance of stakeholder information regarding agency actions in human service contracting.  The bill would require each agency that contracts client services to produce a draft and final contracting plan each year that would include the types of services to be provided, the authorized maximum amount of funding available for such programs, the authorized number of contracts to be let for the programs and the month and year of the next planned competitive solicitation.  It is anticipated that the greater availability of practical information for the human services providers will allow for better planning and more timely contracting.

EFFECTIVE DATE

Int. No. 362 would take effect 45 days after its adoption.

Int. No. 348

The problem of late or retroactive contracts for human services providers has been well-documented by the Committee.  Late contracts typically lead to late payments for services, vital services such as foster care and senior services, which may jeopardize the work done by human service providers.  Int. No. 348 addresses the problem by requiring the procurement policy board to enact rules that would create concrete time schedules for procurement actions such as those affecting human services providers, and to attach remedies, including monetary remedies, for failure to meet the timelines.  By mandating timeframes for procurement actions, the law would help ensure the timeliness of these contracts.   

The law would also require the PPB to promulgate rules that would help ease the financial audit burden placed on contractors as well as for rules regarding an expedited process for renewals and extensions of existing human services contracts.  The law would further require the PPB to submit an annual report to the Council regarding professional standards for agency contracting officers adopted by the Mayor including any certification processes put into place.  Taken together, these measures are intended to reduce contract retroactivity.   


EFFECTIVE DATE


Int. No. 348 would take effect 120 days after it is enacted.

Additional Item:

Proposed Res. No. 37-A
On March 31, 2004 the Committee conducted a hearing regarding the privatization of custodial services at the City’s public schools.  The purpose of the hearing was to examine whether, given cost, quality and other factors, the Department of Education’s (DOE) plans to privatize custodial services performed at the 1,158 DOE buildings makes economic sense.  

Civil service Custodian Engineers, who are represented by the International Union of Operating Engineers Local 891 (Local 891), are responsible for the operation of most DOE buildings.  In a report issued in November 1999 by the Hay Group, it was noted that compared to other cities, New York spends less than most other systems in total plant operations. In addition, the Hay Group noted that the senior, on-site Custodian Engineers typically have much more responsibility than their peers do in other school systems.  Local 891 custodians are required to take and pass a civil service examination and must fulfill a number of qualifications in order to be hired as a DOE custodian.  These qualifications include minimum work experience, the attainment of at least two licensing certificates and graduation from an accredited trade school or college.  

DOE (then the Board of Education) began to evaluate and rethink its approach to the maintenance of school facilities in late 1993.  One of the Board’s first actions as a result of this evaluation was to cancel many of the private contracts it had entered into for custodial services because of the poor performance of the private contractors.  According to the September 13, 1994 Mayor’s Management Report, “as of September 1994 the Board has contracted out custodial services at 63 schools, a decrease from 90 in December 1993; the Board cancelled a number of contracts for low performance.”  

The Board and Local 891, through collective bargaining efforts, at that time, made improvements to the in-house custodial system by initiating a performance-based system that gave school principals far greater authority and flexibility regarding custodial services.  

Between 1995-1996, the Board began, once again, to privatize custodial functions and installed contractors at 120 schools.  

In June, 2003, DOE, apparently seeking to expand this privatization effort, issued an RFP to privatize the custodial functions at 250 additional school facilities.
  According to the RFP, DOE is now “seeking to reduce Facilities Management Services costs by sourcing its entire existing and future supply base to a single source provider,” and it is DOE’s “intent to offer/source all of the identified buildings… to one, single supplier/provider.” 

Section 312(a) of the New York City Charter (Local Law 35), requires that all City agencies conduct comparative cost-benefit analyses when outsourcing services traditionally provided for by City employees.  Additionally, the Charter requires, in §312(a) that “prior to entering into or renewing a contract valued at more than one hundred thousand dollars to provide technical, consultant, or personal services, an agency shall follow the procedure established.”  First, if the agency determines, prior to issuing a request for proposal (RFP), that there will be a displacement of any City employee, the agency is required to determine “the costs incurred and the benefits derived in performing the service, consistent with the scope and specifications within the solicitation, with city employees.”  Second, immediately after receipt of bids, the agency is to submit this analysis to the Council and the appropriate collective bargaining representatives of the affected employees.  Third, prior to the award of a contract, the agency is to perform a comparative analysis of the costs expected to be incurred and the benefits to be derived from entering into a contract with a proposed vendor as compared to City employees.

Although the DOE claims that, pursuant to the State Education Law, it is not subject to Charter provisions, such as Local Law 35, regarding procurement, a comparative cost/benefit analysis seems as if it should be an important component of any decision to outsource—particularly for a system as vital and as cash-strapped as the DOE.  Yet, at a hearing in November and at the hearing in March on the issue, DOE testified given by the DOE regarding the custodians contract that it had not conducted such an analysis.

At the March 31, hearing, the DOE testified that it would conduct a comparative analysis when it received bids from the RFP.  It was puzzling to the Committee at that time that the DOE would wait for the results of the RFP to obtain data with which to make a comparative analysis when there is a wealth of such data available from the current private contractors who--presumably—will be bidding on the new contracts. 

 Indeed, while DOE has not conducted a comparative analysis of the costs or benefits of outsourced versus in-house custodial staff as outlined in Charter §312(a), Local 891 has. Last year, Local 891 released a report entitled, “ School based Budget Reports 3 FiscalYears: 1998-1999, 1999-2000 & 2000-2001: An Analysis of Costs for Custodial Services” that compared DOE’s spending on custodial services by in-house Custodians and contractor employees.  Local 891 compiled a list of every school building and recorded the amount of money spent on Custodial Services and Building Maintenance at every school, as reported in the School Based Budget Reports.  Both Custodial Services and Building Maintenance expenditures were included in the analysis because the private contractors are required to perform more extensive maintenance work than custodians. Department employees and private maintenance workers also perform maintenance work at schools with private custodians.  In schools with in-house custodians maintenance work is performed either by skilled trades workers employed by the Department or by private contractors.  Only by examining total spending on both categories of work, as Local 891’s study does, is it possible to compare the costs of in-house and private custodians.  Local 891’s review also recorded the number of students enrolled at each school and the building’s total square footage (where known).  The analysis presents per student and per square foot spending on Custodial Services and Building Maintenance for every school.  The total custodial cost per student and building maintenance cost per student at all the private custodian schools and all the in-house custodian schools for each of the three years studied shows that the Department spends more, on a per student basis, for custodial services performed by private contractors.  The total per student cost of Custodial Services and Building Maintenance in 1998-1999 was $892 for private custodians and $513 for in-house custodians, in 1999-2000 the costs were $1016 and $505, and in 2000-2001 the costs were $643 and $558 respectively.

Further, and significantly, the Mayor’s Management Report (MMR) includes an indicator comparing the costs of in-house versus private custodians and in all but one of the past ten years in which the indicator has appeared in the MMR the indicator has shown conclusively that it is less costly—sometimes significantly so—to employ civil service custodians.  At the March 31 Committee on Contracts hearing the DOE could not explain the indicator or how it was arrived at.

At the November 13, 2003 hearing of the Council’s Education Committee, Martin Oestreicher, DOE Chief Executive of School Support Services, stated, “we’ve done some financial analysis on… the schools we’ve already privatized.  What we’re doing with the RFP is to see what kind of proposals are received… if the proposals did not come within the financial constraints that we’re looking for, we would not go forward.”
   While Mr. Oestreicher further stated that he would provide the Council with DOE’s analyses he did not provide any at the March 31 hearing, and to date, the Council has not received one.


Aside from cost, there appear to be serious performance issues regarding the private contractors, Johnson Controls and Temco.  For example, unlike in-house custodians and their employees, the contractors are not required to perform security clearances or background checks on subcontractors or employees.  Further, while the current RFP calls for contractor building managers to have licenses required by the state, current in-house custodians meet even more stringent requirements for education and training.  Also, unlike in-house custodians, contractors do not appear to be required to submit employment and payroll records to the DOE which effectively makes them unable to monitor compliance with prevailing wage laws and may lead to more serious oversight problems.  For example, Johnson Controls has subcontracted out a significant amount of cleaning services work to a company called Colin Service Systems (CSS).  In 1996, CSS was prosecuted by the Department of Justice for hiring illegal aliens and a competitor brought a lawsuit against the company under the Racketeer Influenced and Corrupt Organization Act (RICO).  Nevertheless, the DOE, which presumably reviews the use of proposed subcontractors, does not appear to have objected to Johnson Controls hiring CSS to clean City schools.  Indeed, at the March 31 hearing, the DOE testified that it was not even aware of  CSS’s RICO charges. 

Further, James Lonergan, Senior Director of Building Services, Division of School Facilities, DOE, was quoted in the press as saying that one drawback to contractors is that they have to make a profit, while custodians do not.  Smart, seasoned veteran custodians save money during the year to be able to do things that make principals and teachers happy at the end of the year, such as replacing or cleaning carpets or bringing in a crew to spray buff the floors. That, presumably, would infringe on a private contractor's profit.  

Finally, the recent incident regarding a significant asbestos release at P.S. 219 in Brooklyn, a school with a private facilities management contractor, appears emblematic of the weaknesses associated with the outsourcing of custodial services.  In-house custodians are, pursuant to their contract, required to oversee any work of the kind that was being performed at the school when the asbestos was released.  Their indoor air quality training and engineering licensing would presumably make them well-suited for such a job.  When asked who was responsible for the dangerously botched job, Martin Oestreicher, DOE’s chief executive for school support services stated that “this is really not something you could lay at the foot of [the private contractor in the building] Temco.”  If not the facilities manager, it is difficult to figure who would oversee and protect the interests of the DOE on such a job.  Indeed, at a recent hearing of the Education Committee Mr. Oestreicher stated “Our vision calls for a building manager whose accountability extends to every aspect of a school's maintenance. Direct oversight of repairs is an integral component of the job.”
  






� Pursuant to Section 314 of the Charter, concurrent actions by the Council of the City of New York and the Procurement Policy Board are needed to establish dollar limits for small purchase procurements, which are procurements of goods, services, construction or construction related materials that may be made without competition or public advertisement.  On July 16, 2003, the Procurement Policy Board unanimously adopted a rule amendment raising the small purchase limit for goods and services to one hundred thousand dollars, thereby setting the small purchase limit to one hundred thousand dollars for all procurement categories.   Res. No. 36 calls for the Council to adopt these changes, and would, upon passage by the full Council, be considered the concurrent action necessary to trigger the change in the small purchase limits.


� Currently, for such contracts valued at over $500,000, the agency must conduct a hearing regardless of whether anyone requests to be heard. 


� DOE RFP #1C051.


� RFP # 1C051 pp. 9


� Transcript of the Committee on Education, November 13, 2003, pp. 51


� Local 891’s analysis does not attempt to gauge the quality of custodial services delivered by in-house custodians and private custodians.  The Department can presumably make this comparison by using the evaluations of custodians prepared by school principals.  According to Mr. Oestreicher, the Department relies on principals’ evaluations to measure custodian performance.  


� Transcript of the Committee on Education, November 13, 2003, pp. 53 at lines 12-20


� Transcript of the Committee on Education, November 13, 2003, pp. 12.
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