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RES. NO. 263-A:
By Council Members Clarke, Foster, Gerson, James, Koppell, Lopez, Martinez, Perkins, Sanders and Vann

TITLE:
Resolution calling upon the New York State Office of Temporary and Disability Assistance and the New York City Department of Social Services to abide by federal law requiring that incarcerated individuals are returned to Medicaid rolls immediately upon release, by suspending, rather than terminating, the Medicaid benefits of people incarcerated in city jails.

I. Introduction

On May 3, 2004, the Committee on Fire and Criminal Justice Services, chaired by Council Member Yvette Clarke, will hold a hearing on Res. 263-A, calling upon the New York State Office of Temporary and Disability Assistance and the New York City Department of Social Services to abide by federal law requiring that incarcerated individuals are returned to Medicaid rolls immediately upon release, by suspending, rather than terminating, the Medicaid benefits of people incarcerated in city jails.  Those expected to testify include discharge planning advocacy groups and other interested members of the public.  

II. Federal Medicaid Law
Federal law prohibits Medicaid payments for “care or services” for any individual who is an inmate in a correctional facility.
  States are permitted “to use administrative measures that include temporarily suspending an eligible individual from payment status during the period of incarceration to help ensure that no Medicaid claims are filed.”
  


At the same time, federal law requires States to “furnish Medicaid regularly to all eligible individuals until they are found to be ineligible.”
  As explained by United States Secretary of Health and Human Services Tommy Thompson, “States may not terminate incarcerated individuals from Medicaid until a redetermination has been conducted, including an ex-parte review.”
  Moreover, “unless a state determines that an individual is no longer eligible for Medicaid, states must ensure that incarcerated individuals are returned to the Medicaid eligibility rolls immediately upon release.”


Many inmates are eligible for Medicaid by virtue of their eligibility for Supplemental Security Income (SSI).  If an inmate who is eligible for Medicaid through SSI is terminated from SSI, the inmate is also terminated from Medicaid unless the inmate qualifies for Medicaid under another eligibility category.
  The general obligation to provide Medicaid to “all eligible individuals until they are found to be ineligible” still applies and States must determine whether an inmate qualifies for Medicaid under any other eligibility category.

II. New York Compliance With Federal Law

According to jail and prison rights advocates, in New York City and New York State all inmates who are eligible for Medicaid are not returned to Medicaid rolls immediately upon release from incarceration.  Instead, normally inmates must re-apply for Medicaid upon release from custody and must wait up to 45 days for resumption of these benefits.  

New York State’s Medicaid Reference Guide, which is designed “to assist [local social service] districts in determining Medicaid eligibility for applicants/recipients,” instructs districts that Medicaid cannot be provided to inmates in correctional facilities.
  The guide, however, does not explain the obligation to restore Medicaid benefits upon release from custody.

Res. No. 263-A

..Title

Resolution calling upon the New York State Office of Temporary and Disability Assistance and the New York City Department of Social Services to abide by federal law requiring that incarcerated individuals are returned to Medicaid rolls immediately upon release, by suspending, rather than terminating, the Medicaid benefits of people incarcerated in city jails.
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By Council Members Clarke, Foster, Gerson, James, Koppell, Lopez, Martinez, Perkins, Sanders and Vann

Whereas, Inmates in correctional facilities suffer a wide range of acute and chronic medical conditions, including HIV, mental illness, substance abuse, Hepatitis, diabetes, and tuberculosis; and

Whereas, The New York City Department of Health estimates that 10-20% of jail inmates are HIV positive; and

Whereas, In Fiscal Year 2002, 20% of inmates, including 37.5% of women inmates, required detoxification services, and 8% of inmates had asthma; and

Whereas, Approximately 29% of inmates receiving mental health services in 2001 were diagnosed with severe mental illness; and

Whereas, Federal Medicaid benefits are essential for inmates released from jail to access community treatment services for their psychiatric, addiction, and medical conditions; and

Whereas, Federal law prohibits Medicaid payments for services provided to any individual who is an inmate in a correctional facility; and

Whereas, Suspending an eligible individual from Medicaid payment status during their period of incarceration is a permissible means of complying with federal law; and

Whereas, According to the United States Secretary of Health and Human Services Tommy Thompson, “unless a state determines that an individual is no longer eligible for Medicaid, states must ensure that incarcerated individuals are returned to the Medicaid eligibility rolls immediately upon release;” and

Whereas, If Medicaid eligibility is merely suspended, rather than terminated, during incarceration, eligibility can be quickly restored upon release; and

Whereas, The New York State Office of Temporary and Disability Assistance and the New York City Department of Social Services, however, terminate, rather than suspend, Medicaid recipients’ eligibility upon incarceration; and

Whereas, If Medicaid eligibility is terminated it often takes 45 days for these necessary benefits to be restored; and

Whereas, The practice of terminating Medicaid eligibility unnecessarily impedes the access of former inmates to essential medical services and its effect may be a violation of federal law; now, therefore, be it


Resolved, That the Council of the City of New York calls upon the New York State Office of Temporary and Disability Assistance and the New York City Department of Social Services to abide by federal law requiring that incarcerated individuals are returned to Medicaid rolls immediately upon release, by suspending, rather than terminating, the Medicaid benefits of people incarcerated in city jails.
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� 42 U.S.C. § 1396d(a)(27)(A); 42 C.F.R. § 435.1008.


� Letter from Donna E. Shalala, Secretary of Health and Human Services to Honorable Charles E. Rangel, House of Representatives (April5, 200).


� 42 C.F.R. § 435.930(b).


� Letter from Tommy Thompson, Secretary of Health and Human Services to Honorable Charles E. Rangel, House of Representatives (Oct. 1, 2001).


� Bazelon Center For Mental Health Law, Building Bridges 16 (2002).


� Id, at 16, 17 n.11.


� New York State Department of Health, Medicaid Reference Guide 419 (July 2000).





PAGE  
5

