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The Bronx Defenders provides innovative, holistic, client-centered criminal defense, family 

defense, immigration representation, civil legal services, social work support, and other 

advocacy to indigent people of the Bronx.  Our staff of over 300 represents approximately 

28,000 individuals each year.  In the Bronx and beyond, The Bronx Defenders promotes criminal 

justice reform to dismantle the culture of mass incarceration. 

 

My name is Scott Levy.  I am Special Counsel to the Criminal Defense Practice at The 

Bronx Defenders.  Thank you for the opportunity to testify today about this important issue. 

The opioid crisis seems to have generated a recognition among some policymakers that 

the war on drugs has failed and that drug dependency should be treated as a public health 

problem.  We, of course, welcome this change in perspective.  But, at the same time, we cannot 

help but be a bit skeptical.  For decades, The Bronx Defenders watched as our clients -- 

overwhelmingly from communities of color -- were demonized, criminalized, and punished for 

their struggles with substance dependency.  For many of them, this reevaluation of the war on 

drugs has come too late.  Countless people have spent days, months, or years of their lives in jail, 

and many more have lost jobs and stable housing, or faced deportation because of our misguided 

and destructive drug enforcement policies.  We cannot shake the feeling that this new 

compassionate approach to opioid use is, to some extent, a product of the fact that the face of the 

opioid crisis nationally is white and middle class.  This compassion was strikingly absent in 

policymakers’ and law enforcement officials’ responses to the crack epidemic that 
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disproportionately affected communities of color.  We fear that this new focus on the opioid 

crisis -- rather than on the larger question of substance dependency generally -- will allow the 

drug war to continue largely unabated in the communities of color we serve.  We must work to 

ensure that these new public health responses and steps toward decriminalization are available to 

everyone dealing with substance dependency issues, not just to those with opioid dependency.  

The vast majority of people we represent who are dealing with addiction are still targeted 

by the NYPD as criminals rather than victims of a public health crisis.  Law enforcement 

officials are often guided by a false dichotomy that divides the world into “users” charged with 

misdemeanors and “sellers” charged with felonies.  For many, this distinction determines 

whether they are treated with compassion and given access to treatment, or treated as hardened 

criminals and threatened with prison.  Those of us who do this work, however, know that the 

world cannot be so easily divided.  For instance, over the past year, we represented over 450 

people charged with felony drug sales.  They vast majority of them, however, were not true drug 

sellers, but rather vulnerable users targeted by undercover narcotics officers, who give them 

money to purchase drugs from other people and then arrest them for a drug sale.  In some 

instances, we see undercover officers praying on people in recovery outside methadone clinics. 

Rather than arresting our clients in these situations and charging them with felonies, we should 

be be diverting them to treatment and avoiding the court system altogether.  We should be 

guided by need, not charge. 

This tendency to criminalize drug use and employ the threat of punishment as our 

primary policy tool systematically undermines public health aims.  Nowhere is this more evident 

than in our tradition drug treatment courts, where our clients are threatened with lengthy prison 

sentences unless they agree to plead guilty, give up their due process and trial rights, and enter 

into extended treatment programs under the threat of prison if they fail.  The requirement that our 

clients plead guilty before receiving treatment is inherently coercive and distorts the aims of 

treatment.  And too often, these programs set our clients up for failure by imposing requirements 

and conditions -- such as complete abstinence from drugs -- that we know are unrealistic in light 

of what we know about the nature of recovery.  Post-plea drug court models also exacerbate the 
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collateral consequences associated with criminal justice involvement and prevent some people -- 

non-citizens in particular -- from engaging in treatment at all. 

Selmin Feratovic was 27 when he was arrested for the last time.  He had been accused of 

entering the laundry room of an apartment building and trying to pry quarters out of a machine. 

No coins were actually stolen, and no one was threatened or hurt.  But because he was in a 

residential building he was charged with burglary in the second degree, a class “C” violent 

felony.  $50k bail was set and he spent 7 months on Rikers Island awaiting resolution of his case. 

Selmin had been in a motorcycle accident when he was younger.  As it tragically does for 

so many, a prescription for oxycodone after the accident had evolved into a heroin dependency. 

His struggle with addiction was plain for all to see.  He needed services.  He needed and wanted 

treatment.  And the prosecutor in his case offered treatment in his case, but only if he pled guilty 

to a felony. 

Because Selmin was a legal permanent resident and not a US citizen, however, he could 

not plead guilty without facing deportation proceedings and separation from his young family. 

So he sat on Rikers Island, without access to the treatment he so desperately needed.  Instead, he 

had access to more drugs, and on October 19, 2017, Selmin Feratovic was found dead in his cell. 

The cause of death: overdose by fentanyl.  

The OAR track in Bronx Criminal Court is a step in the right direction.  It is the first 

court-based program that we know of that prioritizes treatment over punishment and that does 

not require our clients to give up their constitutional rights to receive court-supported treatment. 

By allowing our clients to enter treatment before pleading guilty, our clients are able to engage in 

meaningful treatment without the threat of automatic jail hanging over their heads.  They can 

come to treatment on their own terms and set their own priorities, avoiding having to make the 

impossible choice between treatment and a criminal conviction, the threat of jail, their 

immigration status, or other collateral consequences.  Unfortunately, the OAR track is available 

only in misdemeanor drug possession cases, dramatically limiting its potential reach and 

effectiveness.  Selmin Feratovic would not have been eligible for OAR.  We would like to see 

the OAR track expand to include reduced felonies and appropriate felonies.  
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If we are going to treat substance dependence as a public health issue and prioritize 

treatment over punishment, we must move away from a system that uses the threat of state force 

as its primary tool.  We should push approaches that reduce the footprint of the criminal justice 

system, creating off-ramps early on in the criminal process or outside the criminal justice system 

altogether, such as pre-arraignment or even pre-arrest diversion. 
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