Committee on Justice System

Maxwell Kampfner-Williams, Legislative Counsel 

Kieshorne Dennie, Policy Analyst 
[image: image1.png]



THE COUNCIL OF THE CITY OF NEW YORK
Briefing Paper of the Governmental Affairs Division 

Jeffrey Baker, Legislative Director 

Rachel Cordero, Deputy Director, Governmental Affairs Division
COMMITTEE ON JUSTICE SYSTEM

Hon. Rory Lancman, Chair
June 21, 2018

Oversight: Addressing the Opioid Crisis in Criminal Court 

I. Introduction

On June 21, 2018, the Committee on Justice System, chaired by Council Member Rory Lancman, will hold an oversight hearing on how New York City criminal courts are addressing the opioid crisis. The committee is expecting representatives from the Mayor’s Office of Criminal Justice, district attorneys, defender offices, treatment providers, and other key stakeholders to testify. 

II. Opioid Crisis in New York 
The opioid epidemic remains a serious and challenging problem. Opioids—a class of drugs that includes prescription painkillers (e.g. oxycodone, hydrocodone, codeine etc.), as well as illicit drugs, such as heroin and its synthetic variant, fentanyl—are responsible for an alarming number of drug overdose deaths across New York State (NYS).
 A recent report from the Rockefeller Institute of Government shows that opioid overdose deaths in the state more than doubled between 2010 and 2016.
 In just one year, from 2015 to 2016, opioid deaths increased 29% in New York State.
 
Despite its stereotype as a suburban problem, the opioid crisis has hit New York City hard. The City experienced a 39% increase in opioid deaths between 2015 and 2016, which is the single largest increase in the number of opioid deaths in the State.
 Further, opioid overdose is one of the leading causes of death in the City. According to the New York City Police Department (NYPD), there were 1,100 overdoses in the City in 2016, compared to 335 homicides and 220 traffic fatalities that year.
 Staten Island had the highest rate of opioid overdose deaths, followed by the Bronx.
 Neighborhoods like South Beach-Tottenville in Staten Island, and Hunts Point-Mott Haven, Fordham-Bronx Park, High Bridge-Morrisania, and Crotona-Tremont in the Bronx had the highest rate of opioid-involved overdose deaths in the City from 2015 to 2016.
 
And again, despite the common belief that this crisis predominantly  effects white people with substance use disorders, opioids are in fact also ravaging communities of color. In the Bronx, white residents had the highest rate of overdose deaths in 2016, followed by Latinos and African-Americans, respectively.
 However, the largest increase in opioid-involved overdose deaths were among African-American New Yorkers – an 80% increase from 2015 to 2016.
 This mirrors a trend nationally, especially among older African-Americans who may have learned to cope with a heroin addiction, but are struggling with a more deadly heroin-laced-with-fentanyl addiction.
 
While prescription opioids continue to play a role in the crisis, heroin and most recently, fentanyl (which is 50 times more potent than heroin) have driven the increase in opioid deaths across the City.
 The widespread availability of fentanyl and heroin makes these drugs easy to obtain and relatively inexpensive, such that people turn to them as their drug of choice.
 Fentanyl accounted for approximately half of all overdose deaths in the City during the second half of 2016.
 Before 2015, it accounted for just five percent of all overdose deaths.
 The prevalence of fentanyl-laced street drugs is a major catalyst for the growing number of opioids deaths in communities of color – communities that historically lack the public-medical infrastructure to write and fill prescriptions for drugs like Oxycodone.
 
III. Mayoral Strategy on the Opioid Crisis 
Mayor Bill de Blasio has taken steps to address the opioid epidemic. In March 2017, the administration launched HealingNYC, a comprehensive multiagency strategy to prevent opioid overdose deaths and address opioid addiction in the City.
 This initiative invests $38 million annually to reduce overdose deaths by 35% over five years through harm reduction strategies, such as distribution of naloxone
 kits citywide and access to medicated-assisted treatment, and enhanced criminal enforcement to reduce the supply of opioids.
 In March 2018, the administration announced an additional $22 million investment in HealingNYC to create peer intervention programs at more hospitals across the city and increase naloxone distribution and training.
 On the enforcement side, the Administration funded the police department to create an Overdose Response Squad to target drug dealers in high-risk neighborhoods, and assign 85 detectives and hire 50 lab technicians in the hope of disrupting the supply of opioids before they enter the city.
 
Mayor de Blasio has also sued drug manufacturers as part of his strategy to combat the epidemic. In January 2018, the City filed a lawsuit against eight drug companies that make or distribute prescription opioids.
 The lawsuit claims that these companies helped fuel the opioid epidemic through oversupply and misleading consumers on the risk of addiction to prescription opioids.
 The lawsuit seeks$500 million in damages to help combat the opioid overdoses.

IV. Prosecutorial Strategies on the Opioid Crisis    
The City’s five district attorneys and the Special Narcotics Prosecutor (SNP) have deployed different strategies to confront the opioid crisis. One approach has been an attempt to curb the supply of opioids coming into the city.
 The second is to partner with criminal courts and community partners to offer alternatives to incarceration - such as pre-arraignment diversion and drug court programs - that provide access to treatment, harm reduction, and social services to defendants charged with possession of narcotics.
 With jurisdiction over the entire city, SNP is uniquely equipped to confront the supply issues. On the other hand, innovative diversion programs in Staten Island and the Bronx aim to connect defendants with treatment providers in lieu of criminal prosecutions. However, there are still concerns regarding district attorneys doing enough to distinguish between opioid users and sellers, with potentially detrimental effects on the harm reduction services that people with substance use disorders desperately need. 
a. Special Narcotics Prosecutor’s Efforts  
The Office of Special Narcotics Prosecutor (SNP) is the only prosecutor’s office with jurisdiction across all five boroughs, as well as close relationships with federal law enforcement. Bridget G. Brennan, the current Special Narcotics prosecutor, focuses on reducing the supply of fentanyl and heroin by criminal prosecutions, as well as increasing treatment, harm reduction, and prevention.
 The office has specialized units that investigate and prosecute a wide range of criminal activity involving the supply and distribution of opioids. For example, SNP’s Special Investigation Bureau works with federal and state law enforcement to investigate and prosecute cases involving the international importation and regional distribution of illicit opioids, such as heroin and cocaine.
 Similarly, SNP’s Prescription Drug Investigation Unit partners with law enforcement to pursue cases involving illicit prescription diversion and street level drug organizations that are primarily responsible for the excessive supply of prescription opioids, such as oxycodone and Vicodin, on the illegal market.

In cases involving overdose deaths, the office works with law enforcement to identify the sources of opioid and fentanyl supply through various investigative tools, such as wiretaps and surveillance, with the intent of disrupting the supply of lethal opioids.
 For example, in June 2017, a probe into the overdose death of a 35-year-old Manhattan woman, which the office conducted with the NYPD and the Manhattan District Attorney, led to the arrest of 14 individuals involved in drug distribution in Washington Heights.
 In these types of investigations, the office also looks at whether to bring manslaughter charges against the dealers who sold the illicit drug if it can prove the dealer was aware their product was laced with fentanyl.
 In general, however, federal prosecutors are more likely than SNP to bring manslaughter charges related to opioid overdoses.
 
In cases involving individuals with a substance use disorder, SNP’s Alternative Sentencing Division provides alternatives to incarceration.
 Through SNP’s Drug Treatment Alternatives to Prison programs, people are screened for eligibility and placed in an appropriate treatment program while their sentences are deferred.
 Defendants who complete the program and other court mandates have their charges dismissed.
 
b. Pre-Arraignment Diversion Programs 
Staten Island, Brooklyn and Manhattan District Attorneys collaborated with local law enforcement and community partners to establish pre-arraignment diversion programs in their borough. Unlike other treatment or drug courts, a pre-arraignment program links individuals with a substance use disorder to treatment and services immediately, saving individuals a night in jail awaiting arraignment. In January 2017, Staten Island District Attorney Michael McMahon launched the Heroin Overdose and Prevention Education (HOPE) program.
 Thereafter, Manhattan District Attorney Cyrus Vance, Jr. launched Manhattan HOPE program, and Brooklyn District Attorney Eric Gonzalez launched Project Collaborative Law Enforcement Assistance Response (CLEAR), which are both modeled on the HOPE program in Staten Island.
 These programs divert defendants charged with misdemeanor drug possession from prosecution and incarceration to treatment and health services.
 However, participation in the program requires individuals to meet NYPD’s criteria for a Desk Appearance Ticket (DAT), which is usually extended only to persons with little to no criminal history.
 By requiring defendants to meet DAT-criteria for entry into the program, people with long-term substance use disorders, and the criminal histories that often come with them, are systematically denied diversion. 
The programs leverage peer recovery networks, wherein peer coaches – generally persons who have recovered from substance use disorders – support participants throughout the program.
 For persons who are arrested, the peer coach and police engage them at the precinct, providing them with naloxone training and kits, and information about diversion programs.
 Upon completion of the program, the office dismisses the case; but for persons who do not complete the program, the office processes their case in traditional court.
 Since the program launched in Staten Island, 263 people (90% of participants) completed the program and had their underlying cases dismissed, and 265 have received naloxone training and kits.
 
A perennial problem with court-mandated substance use treatment is whether relapses constitute non-compliance, and unfortunately, there are no studies on these pre-arraignment programs to address whether this is the case or not. However, scientific studies of a similar pre-arraignment program in Seattle suggest that these programs could effectively reduce recidivism (i.e. future arrests) and lower justice system utilization and associated costs (i.e. court, prosecutor, public defense, and jail expenditures).

Despite the promise of these pre-arraignment programs in helping individuals get their life on track, not all eligible individuals may participate. Some low level drug users, who may benefit from treatment, are ineligible for Staten Island’s HOPE program due to prior felony charges unrelated to drug use and sale.
 While HOPE is a great program, according to Christopher Pisciotta, the attorney-in-charge of criminal practice at Staten Island Legal Aid Society, many people are denied access.
 The program has the potential to help reach more individuals with addiction but “those grappling with addiction who may benefit from [the program] are often the same people being prosecuted for sharing or selling drugs with people who overdose.”
 The prosecution of addicted drug users who share or sell drugs to persons who overdose prohibits their participation in pre-arraignment programs.  
c. Overdose Avoidance and Prevention Program

As the result of punitive federal and state drug laws that dramatically increased the prison population in the 1980s, drug courts became an alternative response that proposed treatment in lieu of prison sentences.
 They are still widely used today. As of January 2016, there were nine drug courts operating in criminal courts in the City.
 However, typically to enter into drug court, a defendant has to plead guilty, and then enter treatment with a jail or prison sentence hanging over their head.
 Many defendants ultimately relapse while receiving treatment, which can result in the judge imposing their original jail or prison sentence.
 
A new pre-plea diversion court in the Bronx attempts to minimize some of these problems. In the Bronx, District Attorney Darcel Clark established the Overdose Avoidance and Prevention (OAR) track within Bronx Criminal Court with support from the Bronx Criminal Court Supervising Judge George Grasso, Bronx Community Solutions, and other stakeholders.
 Launched in January 2018, the OAR program is a specialized court part that provides pre-plea diversion to defendants charged with misdemeanor drug possession and are at risk of opioid overdose.
 However, defendants charged with certain crimes that are often the manifestation of substance use disorders - like shoplifting or trespass - are not eligible for the program. Bronx Community Solutions, the OAR program coordinator, screens defendants to determine eligibility and link them to treatment and social services providers; but defendants are not required to participate.
 For those who do participate and complete the program, their case is dismissed and sealed; and those who do not participate or fail to complete the program have their case processed in traditional court. If the latter happens, the original proposed disposition from the Bronx DA’s plea offer remains intact; there is no penalty or “tax” for a defendant who fails, or opts-out of, treatment.
 As of January 2018, the program has screened 250 cases, of which 176 cases met the eligibility, and 55 defendants were enrolled.
 
d. Prosecuting Illicit Substance Users
Certain law-enforcement and prosecutorial tactics are in tension with the Mayor’s initiatives to tackle the City’s opioid crisis, as well as overarching prosecutorial strategies to focus on drug supply chains. For example, the Staten Island District Attorney has sought homicide charges against persons who sell or share opioids with users who later overdose.
 These persons are often users themselves, and often family to the user who overdosed, and can benefit from treatment.
 This sort of prosecutorial tactic is criticized as being counterproductive to prosecutorial initiatives to divert addicted drug users to treatment, since it punishes addicted users for sharing opioids with users who overdosed instead of diverting them to treatment. This tactic makes clear that the line between addicted drug users and sellers can get blurry to the point where addiction is criminalized.
Targeting drug patients outside treatment clinics is also criticized as being counterproductive. In previous years, multiple news outlets reported that NYPD officers arrested methadone patients at treatment centers. Undercover police officers stopped patients outside clinics and asked to buy their methadone, an evidence-based drug treatment for persons addicted to opioids, or coerced them to become confidential informants.
  In some cases, this went as far as the undercover officer feigning withdrawal, or targeting an addict who was obviously in withdrawal themselves.
 In numerous cases, there was no attempt to prosecute the individual that sold to the addict – but felony drug sale charges were pursued against the targeted addict.
 A 2012 report from VOCAL-New York, an advocacy group, found that about 40% of methadone patients reported that they were stopped and frisked outside a methadone clinic and 70% reported witnessing police harassment outside a clinic.
 The report further suggested that police harassment dissuaded people from seeking the treatment they needed. 
Criminalizing treatment targets communities of color, as The New York Times reported “[m]any poorer Hispanic and black individuals struggling with drug addiction must rely on these highly regulated clinics, which they must visit daily to receive their plastic cup of methadone.”
 Such enforcement can have the reverse effect of the above-mentioned mayoral policies, and those stated by prosecutors. In previous testimony before the New York City Council, advocates stressed that “there is no evidence that prohibition practices and police intervention [into methadone clinics and needle exchanges] actually reduce drug supplies, whereas the harm reduction resources they are infringing upon have been proven to save lives.”
 
Issues and Concerns 

At today’s hearing, the Committee would like to learn more about prosecutorial strategies involving opioids, including the types of cases that are prosecuted and diverted; in particular, how district attorney offices distinguish between people who appear to have substance use disorders and professional drug-sellers, and how offices treat “co-users,” or addicts who use drugs with another user that overdoses. The concern is that prosecutions stemming from arrests outside of clinics do nothing to address supply issues, while they actively deter people from receiving the treatment they desperately need. 

In addition, the Committee wants to explore the impact of drug court programs and other diversion programs, including the percentage of defendants who complete these programs, the manner in which these programs handle relapses, and the types of resources and treatments available to defendants. 
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