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I. INTRODUCTION

On May 2, 2018, the Committee on Justice System, chaired by Council Member Rory Lancman, and the Committee on Consumer Affairs and Business Licensing, chaired by Council Member Rafael Espinal, will hold a joint hearing to consider two pieces of legislation: Proposed Introductory Bill No. 510-2018 (“Int. No. 510-A"), A Local Law to amend the administrative code of the city of New York, in relation to fees charged by bail bondsmen; and Introductory Bill No. 724 (“Int. No. 724"), A Local Law to amend the administrative code of the city of New York, in relation to requiring that bail bond businesses make certain disclosures. The Committees have invited the Department of Consumer Affairs (DCA), advocates and the industry to testify at the hearing.
II. BACKGROUND

Bail is used to ensure a criminal defendant’s appearance in court.
 Though the process of posting bail has changed over time, in its modern form it is fairly simple: either a defendant or a third party acting on behalf of the defendant gives a certain amount of money or financial resources to the court system, which holds it in what amounts to a form of escrow until the case is resolved.
 If the defendant appears for their court dates, the money is returned,
 but if not the money is forfeited.


In New York City, an individual arrested for a crime may be held for up to 24 hours before being arraigned by a judge.
 Virtually all felonies are arraigned in this manner, and so are many misdemeanors and non-criminal offenses, though defendants in such cases may also be either issued a summons to appear in court at the point of their arrest, or released with a desk appearance ticket to be arraigned at a future date.
 Upon their arraignment, a judge determines whether to release that defendant during the pendency of a case, set bail on that defendant, or remand them to the custody of the Department Of Correction (“DOC”) without bail.
 

Bail determinations in New York City are guided entirely by State law.
 These laws do not permit defendants accused of misdemeanors to be remanded without bail and such defendants must either be released without bail or have bail set.
 However, those accused of felonies may be remanded without bail.
 In determining whether to set bail, release without bail, or remand a defendant, the State law provides judges with “wide discretion in deciding if bail should be used as a condition for release and in setting the bail amount” and they often “rely heavily on prosecutors’ bail recommendations.”
 According to data provided by the DOC to the City’s Comptroller Office, during the 2017 financial year, in 68% of the jail admissions for people awaiting trial, bail was set. This equates to nearly 33,000 cases.
 Bail must be set in two or more types,
 and there are nine types of bail available.
 However, in virtually all criminal cases in which bail is set, commercial bail bonds are one of the forms used.
 

a.  COMMERCIAL BAIL BONDS 

When a judge orders a commercial bail bond as a form of bail, the defendant or someone acting on their behalf secures the bond payment by paying a non-refundable fee to a commercial bail agent and providing collateral, which should be returned after the finalization of the case if the defendant has made all of their court appearances and complied with any other condition of their bond.
 As a for-profit business, bail bond companies charge a fee for securing the bond but New York state law limits the amount that agents can charge for this premium. In bond amounts of $3,000 and under, the bail bond company cannot charge more than ten percent. For amounts over $3,000 they cannot charge more than ten percent of the first $3,000 and then eight percent on the excess up to $10,000, and six percent for the amount over $10,000.
 Importantly, many commercial bail bond companies charge additional fees to circumvent the caps set by State law, an illegal practice.

The payment of the premium (limited by the cap) and collateral confirms that the bail bond agent has assumed the financial liability should the defendant fail to appear in court. After the consumer has finalized their payment, the bail bond agent should provide the customer with a receipt detailing the financial exchange.
 This receipt is crucial in providing proof of the collateral payment and ensures that it can be returned once the defendant has made all of their appearances.

The use of commercial bail bond agents is a unique practice that only exists in the U.S. and the Philippines,
 and along with cash bail, it is the most common form of securing release in New York City.
 While data is scarce, it is estimated that approximately 11,000 New Yorkers use commercial bail bonds each year, and in 2016, the industry collected $14-$20 million in legal premiums.
 
The pretrial experience is a particularly stressful time for the defendant and their loved ones, and securing a bail bond can be especially burdensome. The urge to do whatever necessary to secure the release of the defendant makes these consumers particularly vulnerable to predatory and deceptive practices from bail bond agents. A recent case brought to the New York Supreme Court illustrates how this common occurrence plays out, in spite of current laws and regulations. In February 2018, the Department of Consumer Affairs (DCA) filed charges against bail bond agent Marvin Morgan, and the companies that employed him. The DCA argued that Morgan exceeded the Compensation Cap by illegally charging extra fees designed to look like add-on services. For example, Morgan would charge up to $1,000 for courier services, despite the law clearly prohibiting such fees. Morgan also often failed to return collateral to consumers, did not provide consumers with copies of their bond paperwork, and provided misleading or inaccurate receipts.
 

III. BILL ANALYSIS

a. PROPOSED INT. NO. 510-A
Section 1 of the bill adds a new Subchapter 20 to Chapter 5 of Title 20 of the Administrative Code. New § 20-830 defines a “bail bond business,” a “bailee” and a “premium” to reflect the provisions of Article 68 of the State Insurance Law. A bail bond business is defined as “any bail or insurance business, as defined in section 6801 of the New York insurance law.” Similarly, a premium is also defined to reflect the meaning of the term in Article 68 of the State Insurance Law. A bailee is defined as “any person present in any courtroom having criminal jurisdiction or a party to any criminal action or proceeding, who requests a bail bond business to deposit money or property as bail or for whom such request is made.” 

New § 20-831 requires bail bond businesses to post signage setting out the maximum premiums a bail bond business can charge under state law. The sign must be posted conspicuously and must state the following:

“The premium charged for giving bail bond or depositing money or property as bail may not exceed the following amounts, under state law:
10% if such bond or deposit is $3,000 or less; and
8% for any portion of the bond or deposit between $3,000.01 and $10,000; and
6% for any portion of the bond or deposit above $10,000.
If the bond or deposit is less than $200, a minimum of $10 may be charged.”
New § 20-832 requires DCA to establish a complaints mechanism whereby anyone can alert the department if they are charged by a bail bond business more than the maximum amount permitted under State law. 

New § 20-833 requires DCA to refer any violations of § 6804 of the Insurance Law to the police. The Department may also issue a civil penalty of up to $250 for each violation of § 20-831. To implement the provisions of the bill, the Commissioner may promulgate any necessary rules or regulations. Section 2 would make the bill effective 120 days after it becomes law.
b. INT. NO. 724
This bill requires bail bond businesses to provide consumers with a bill of rights and to post signage. New § 20-830 requires DCA to create a flier for bail bond businesses to distribute that sets out the following:
1. What a bail bond business is and how the process of obtaining bail with a bail bond business works;

2. What a bail bond business is and is not required to do for a consumer;

3. How to make a complaint regarding a particular bail bond business, including the contact information for the city and state agencies to which a complaint may be directed;

4. Explanations of the commonly offered services and commonly used industry terms, such as “premium” and “collateral,” including when collateral is returned; and

5. That the flier is available upon request in six specifically listed non-English languages.
Subdivision c of § 20-830 requires bail bond businesses to post a sign that includes: 1) the license number of the bail bonds business, including the name of the person associated with the license; 2) the registered name of the bail bond business; and 3) all addresses and phone numbers that operate under that license. 

Subdivision d of § 20-830 requires bail bond businesses to provide the flier to consumers prior to entering a contract. If the consumer is a Limited English Proficient (LEP) individual, then the business must provide the flier in that language, if made available by DCA. Subdivision e requires all receipts and contracts to include the bail bond business’ name, license number, address and phone number. Subdivision f requires bail bond businesses to provide each consumer a copy of all documents related to the provision of its services that the consumer signed, including the contract. 
Subdivision g of § 20-830 sets out a minimum $500 and a maximum $1000 civil penalty for violations of any of the provisions of Subchapter 20. If passed, the bill takes effect 120 days after it becomes law. The Commissioner of DCA may promulgate rules to implement the provisions of Subchapter 20 prior to the effective date.

Proposed Int. No. 510-A
 
By Council Member Lancman
 
A Local Law to amend the administrative code of the city of New York, in relation to fees charged by bail bondsmen
 
Be it enacted by the Council as follows:
Section 1. Chapter 5 of Title 20 of the administrative code of the city of New York is amended by adding a new subchapter 20 to read as follows: 
Subchapter 20
Bail Bond Businesses
§ 20-830 Definitions. For the purposes of this subchapter, the following terms have the following meanings:
Bail bond business. The term “bail bond business” means any bail or insurance business, as defined in section 6801 of the New York insurance law.
Bailee. The term “bailee” means any person present in any courtroom having criminal jurisdiction or a party to  any criminal action or proceeding, who requests a bail bond business to deposit money or property as bail  or for whom such request is made.
Premium. The term “premium” means the rate a bail bond business charges for giving bail bond or depositing money or property as bail, as described in section 6804 of the New York insurance law.
§ 20-831 Disclosure related to premium limits for bail bond services. Any bail bond business shall post in a conspicuous manner, at the location where its principal business transactions are executed, in a size and style to be determined by the commissioner, a sign stating the following:
“The premium charged for giving bail bond or depositing money or property as bail may not exceed the following amounts, under state law:
10% if such bond or deposit is $3,000 or less; and
8% for any portion of the bond or deposit between $3,000.01 and $10,000; and
6% for any portion of the bond or deposit above $10,000.
If the bond or deposit is less than $200, a minimum of $10 may be charged.”
§ 20-832 Complaints. The department shall create a mechanism whereby any person using bail bond services can alert the department when bail bond businesses charge more than the maximum limit for premiums permitted under the New York insurance law.
§ 20-833 Enforcement. a. The department shall refer any alleged violations of state insurance law section 6804 to the New York police department for investigation.
b. Any person who violates section 20-825 of this subchapter or any of the regulations promulgated thereunder is liable for a civil penalty not to exceed $250 for each violation.
§ 20-834 Rules and regulations. The department is authorized to promulgate such rules and regulations as it deems necessary to implement and enforce the provisions of this subchapter.
§ 2.  This local law takes effect 120 days after it becomes law.
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Int. No. 724
 
By The Speaker (Council Member Johnson) and Council Members Williams, Lancman, Van Bramer, Dromm, Powers and Levine
 
A Local Law to amend the administrative code of the city of New York, in relation to requiring that bail bond businesses make certain disclosures
 
Be it enacted by the Council as follows:
 
Section 1. Chapter 5 of Title 20 of the administrative code of the city of New York is amended by adding a new subchapter 20 to read as follows: 
SUBCHAPTER 20
REQUIRED DISCLOSURES BY BAIL BOND BUSINESSES
§ 20-830 Required disclosures by bail bond businesses. a. Definitions. For purposes of this subchapter, the following terms have the following meanings:
Bail bond business. The term “bail bond business” means any bail or insurance business, as described in subsection a of section 6801 of the New York insurance law, that operates in the city.
Bail bond referral business. The term “bail bond referral business” means any entity that refers or connects individuals to bail bond businesses for a fee.
b. Disclosures related to bail bonds. The department shall produce an informational flier regarding laws and consumers’ rights concerning bail bond businesses to be called a “consumer bill of rights regarding bail bond businesses.” The department shall provide the flier in a form that is easily reproducible by photocopy machine and in a downloadable format on the department’s website in English and in the six languages most commonly spoken by limited English proficient individuals in the city as determined by the department of city planning. The flier shall contain information including, but not limited to, the following:
1. What a bail bond business is and how the process of obtaining bail with a bail bond business works;
2. What a bail bond business is and is not required to do for a consumer;
3. How to make a complaint regarding a particular bail bond business, including the contact information for the city and state agencies to which a complaint may be directed;
4. Explanations of the commonly offered services and commonly used industry terms, such as “premium” and “collateral,” including when collateral is returned; and
5. That the flier is available upon request in six specifically listed non-English languages, with such information stated in English and in each of the listed languages.
c. Each bail bond business shall post in a conspicuous manner, at the location where its principal business transactions are executed, in a size and style to be determined by the commissioner, a sign stating the following:
1. The license number of the bail bond business and the name of the person associated with such license;
2. The registered name of the bail bond business; and
3. All addresses and phone numbers that operate under the license.
d. Before entering into a contract with a consumer, each bail bond business and bail bond referral business shall produce and distribute to every consumer a flier containing the information required in subdivision b of this section, and each bail bond business shall produce and distribute to every consumer a flier containing the information required in subdivision c of this section. Such business shall distribute the fliers to each consumer:
1. In English and
2. If the consumer is a limited English proficient individual who speaks a language for which a flier is otherwise required by this subchapter and such business knows or reasonably should know that the consumer is such an individual, in such language as well.
e. All receipts and contracts shall include the bail bond business’s name, license number, address and phone number.
f. Each bail bond business shall provide to each consumer using its services a copy of any document related to the provision of its services that the consumer signed, including but not limited to any contract.
g. Civil penalties. Any bail bond business or bail bond referral business that violates any provision of this subchapter or any rule or regulation promulgated pursuant to this subchapter is liable for a civil penalty of not less than $500 or more than $1,000 for each violation. A proceeding to recover any civil penalty authorized pursuant to this subchapter is returnable to the administrative tribunal of the department.
§ 2. This local law takes effect 120 days after it becomes law, except that the commissioner of consumer affairs may take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date.
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� See e.g., Stack v. Boyle, 342 U.S. 1, 5 (1951) (“the modern practice of requiring a bail bond or the deposit of a sum of money subject to forfeiture serves as additional assurance of the presence of an accused.”).


� Timothy R. Schnacke, Michael R. Jones, and Claire M. B. Brooker “The History of Bail and Pretrial Release” (September 2010) available at � HYPERLINK "http://www.pretrial.org/infostop/research-community/" �http://www.pretrial.org/infostop/research-community/�. 


� If the defendant is convicted, the New York City Department of Finance will deduct three percent (3%) of the amount of the Cash Bail to cover administrative costs before issuing a refund.  If the defendant is not convicted and the case was dismissed or acquitted then the full amount is returned.  See � HYPERLINK "http://www1.nyc.gov/site/finance/sheriff-courts/courts-bail-get-refund.page" �http://www1.nyc.gov/site/finance/sheriff-courts/courts-bail-get-refund.page�. 


� Id.


� The Court of Appeals held that this 24 hour limit is legally required in People ex rel. Maxian on Behalf of Roundtree v. Brown, 77 N.Y.2d 422, 570 N.E.2d 223 (1991). 


� New York Criminal Procedure Law (“CPL”) Articles 130 and 150


� CPL Title P.


� CPL § 510.30


� CPL § 530.20(1)


� CPL § 530.20(2)


� New York City Comptroller “The Public Cost of Private Bail: A Proposal to Ban Bail Bonds in NYC” (January 2018) available at � HYPERLINK "https://comptroller.nyc.gov/reports/the-public-cost-of-private-bail-a-proposal-to-ban-bail-bonds-in-nyc" �https://comptroller.nyc.gov/reports/the-public-cost-of-private-bail-a-proposal-to-ban-bail-bonds-in-nyc�, pp. 8 and 9. 


� Id. p. 11. 


� People ex rel. McManus v. Horn, 18 N.Y.3d 660, 967 N.E.2d 671 (2012).


� CPL § 520.10


� Elise White, Melissa Labriola, Ashmini Kerodal, Elise Jensen, and Michael Rempel “Navigating the Bail Payment System in New York City” available at � HYPERLINK "http://www.courtinnovation.org/sites/default/files/documents/Bail%20Payment%20in%20NYC.pdf" �http://www.courtinnovation.org/sites/default/files/documents/Bail%20Payment%20in%20NYC.pdf�, p. 9; see also Mary Phillips “Making Bail in New York City: Commercial Bonds and Cash Bail” (2010) available at � HYPERLINK "http://www.nycja.org/library.php" �http://www.nycja.org/library.php�. 


� See CPL §§ 500-540; See also Department of Consumer Affairs v. Marvin Morgan, Index No. 450300 (N.Y. Cnty. Sup. Ct.), Plaintiff’s Complaint (February 18, 2018) at p. 10 (“Morgan Complaint”).


� New York state Insurance Law, § 6804.


� Id. 


� 6 RCNY § 5-32(c).


� Id. See also Morgan Complaint, pp. 9-10. 


� Color of Change “$elling Off Our Freedom: How Insurance Corporations Have Taken Over Our Bail System” (May 2017) available at � HYPERLINK "https://nomoneybail.org/wp-content/uploads/2018/02/059-Bail-Report.pdf" �https://nomoneybail.org/wp-content/uploads/2018/02/059-Bail-Report.pdf�, p. 10.


� Mayor’s Office of Criminal Justice “A User Guide to Bail” available at � HYPERLINK "http://bail-lab.nyc/bail-faqs/#bail" �http://bail-lab.nyc/bail-faqs/#bail�. 


� Brooklyn Community Bail Fund “License & Registration Please, Please…: An Examination of the Practices and Operations of the Commercial Bail Bond Industry in New York City” (June 2017) available at � HYPERLINK "https://static1.squarespace.com/static/5824a5aa579fb35e65295211/t/594c39758419c243fdb27cad/1498167672801/NYCBailBondReport_ExecSummary.pdf" �https://static1.squarespace.com/static/5824a5aa579fb35e65295211/t/594c39758419c243fdb27cad/1498167672801/NYCBailBondReport_ExecSummary.pdf�, p. 3.


� Department of Consumer Affairs ‘Press release: February 15, 2018’, available at � HYPERLINK "http://www1.nyc.gov/site/dca/media/pr021518.page" �http://www1.nyc.gov/site/dca/media/pr021518.page�. 
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