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I. Introduction
On April 26, 2018, the Committee on Governmental Operations, chaired by Council Member Fernando Cabrera, will hold a hearing on Int. No. 748-2018, in relation to certain taxi and limousine commission-related hearing procedures of the office of administrative trials and hearings, Int. No. 828-2018, in relation to an online list of required reports, and Int. No. 14-2018, in relation to the broadcasting of mandatory debates. The committee expects to receive testimony from the Office of Administrative Trials and Hearings (‘OATH’), the Taxi and Limousine Commission (‘TLC’), the Department of Records and Information Services (‘DORIS’), the Campaign Finance Board (‘CFB’), the Mayor’s Office of Media and Entertainment (‘MOME’), and advocate members of the public related to the above topics.
II. Background
Office of Administrative Trials and Hearings
The Office of Administrative Trials and Hearings (‘OATH’) was originally established by an executive order in 1979, within the Department of Personnel to conduct administrative trials and hearings at the direction of the Mayor or upon the written request and delegation of the head of a City agency, typically for civil service disciplinary matters.
 In 1988, as part of the Charter revision ballot question that enacted the City Administrative Procedure Act, OATH became a full agency with greater responsibility to act as a tribunal separate from the referring agencies.
 In subsequent years, the number and variety of cases referred to OATH grew significantly. Through a series of executive orders, court rulings, and local laws, OATH’s jurisdiction was expanded, with entire agency tribunals being transferred to the agency.
 With the exception of the Parking Violations Bureau, all significant agency tribunals are now adjudicated by OATH. 

OATH, as currently constituted, is directed by a Chief Administrative Law Judge, appointed by the Mayor, who in turn is empowered to appoint administrative law judges, for a term of five years each, removable only for cause after notice and opportunity for a hearing.
 Cases referred to OATH are adjudicated in either Trials Division, which handles disciplinary hearings, city contracts disputes and vehicle forfeiture cases, or the Hearings Division, which handles approximately 800,000 annual enforcement-related summons cases, including Taxi and Limousine Commission summonses.
 Under the current Chief Administrative Law Judge, Fidel Del Valle, the Hearings Division has been streamlined to manage cases under an integrated system with a unified hearing process wherein hearings officers are trained to hear summonses from any covered agency. 
OATH has also tried to make hearings more accessible by offering remote hearings, by phone or online, and by offering mediation services.
 The current Chief Administrative Law Judge has said that “OATH’s function is to provide due process in cases that originate from the City’s numerous enforcement agencies in a forum that is in fact and in appearance truly neutral and unbiased.”

Taxi and Limousine Commission
Established in 1971, New York City’s Taxi and Limousine Commission (‘TLC’) was created to license and regulate the City’s yellow medallion taxicabs, for-hire vehicles (liveries, black cars and luxury limousines), commuter vans and ‘paratransit vehicles.’ The TLC licenses over 50,000 vehicles and another 100,000 drivers throughout the city, and conducts emissions inspections on yellow medallion taxis three times a year, and twice a year on for-hire vehicles. In addition to an unpaid board of nine members, the TLC has 600 employees across multiple divisions and bureaus. The TLC’s Uniform Services Bureau is the enforcement arm of the commission, tasked with ensuring its licensees abide by related state and local laws and TLC rules. Enforced violations range from standard traffic laws such as adherence to seatbelt and speeding laws, and specific TLC rules like displaying a valid license and accepting street hails without the proper license (termed an ‘illegal pick-up’). Since 2011, OATH has adjudicated TLC violation summonses.
 
The current economic climate for taxi and livery drivers in New York City has changed drastically in the last ten years. Daily revenues for yellow medallion taxis fell 25% from December 2012 to December 2016, 
 and medallions – the yellow taxi license – have plummeted in value: sold for as much as 1.3 million in 2013, 46 medallions were auctioned as a batch in 2017 for the low price of $186,000 each. 
 While decrease in demand for yellow medallion taxis is bankrupting taxi drivers across the city, there is a documented rise in for-hire vehicles, largely due to the growth in app-based for-hire vehicle companies like Uber, Via, and Lyft: 41,000 registered black cars in 2012 rose to 108,000 licensed for-hire vehicles by 2017. 
 

There have been several recent high-profile suicides of New York City taxi and livery drivers, and it has been argued that these drivers were overwhelmed by the sudden drop in earnings coupled with a perceived over-enforcement of violations by TLC. There have been additional instances of drivers taking out their frustrations against TLC through violent vandalism and harassment.
 The City Council’s Committee on For-Hire Vehicles discussed many of these responses to TLC enforcement at their February 12, 2018 public hearing. 

Meanwhile, concerns have been raised by drivers that TLC has not been fair in its enforcement practices or in its participation in OATH adjudications. TLC has taken some measures in recent years to adjust their enforcement practices, such as by eliminating TLC fines for cab owners whose car receives a Department of Transportation red light camera summons, when they can provide proof of payment for the DOT summons, with the change being described by TLC as part of “a larger effort to cut down on unfair burdens drivers might face under the mayor’s Vision Zero plan.”
 The committee hopes to hear from the TLC what similar measures, if any, have been taken since. 
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The majority of summonses received by drivers appear to be the product of TLC enforcement, rather than the New York City Police Department (‘NYPD’), as illustrated in the following graph on ‘vehicle for hire’ summonses:

The TLC issues violations on a larger number of items specific to taxi and livery drivers that is not within the purview of NYPD or the Port Authority Police. However, the Committee is interested to explore OATH’s capacity to absorb such a volume of requests, and the reasons NYPD and Port Authority summonses seem to have decreased while TLC summonses have remained steady. 
In order to streamline the administration of cases and ensure that all defendants have access to counsel and a fair hearing, OATH has tried to implement alternatives to in-person hearings. These alternatives include the opportunity to “fight a summons online,” by mail, by phone and video conference call. During the Committee’s preliminary budget hearing on March 19, 2018, OATH Chief Administrative Law Judge, Fidel Del Valle, shared that TLC chose not to participate in phone call hearings, but is testing webcam capacity for video hearings. The Committee is interested to hear from both OATH and the TLC about their respective roles in the fair enforcement of violations and the adjudication process. 
III. Reports and the Department of Records and Information Services

The New York City Charter requires the head of each agency to transmit to the Department of Records and Information Services (‘DORIS’) an electronic copy of each report, document, study or publication required by local law, executive order or mayoral directive to be published, issued or transmitted to the Council or Mayor. Such transmittal is to occur within ten business days of publication, issuance or transmittal and then made available to the public through DORIS’s website.
 
The DORIS website includes a ‘Publications Portal,’ containing reports and other materials produced by New York City agencies, as required under the Charter.
 Upon Council staff’s use and observation of the site, it does, however, seem to require a keyword search and does not provide a full list of such reports. Additionally, the completeness of the collection of reports is not clear, but when searching by agency there are several agencies from which recent reports seem to be missing. For example, the Department of Information Technology and Telecommunications (‘DOITT’) maintains a list of recent reports on its own website (along with links to such reports), including an annual report on the implementation on Next Generation 9-1-1, a report on the Open Data Law, and a report on the accessibility of New York City websites.
 No current version of these reports was found on the DORIS website, and, in fact, no DOITT report since 2015 was seemingly available. Similarly, for the Department of Buildings (‘DOB’) no report after 2014 is seemingly available through the DORIS Publications Portal. Recent reports on topics such as gas utility risks, construction safety and elevators, all of which are available on the DOB website, were missing from the portal.
 Searches of a sampling of other agencies yielded similar results for all but a few.
IV. Citywide Campaign Debates

The Campaign Finance Act requires participating and limited participating candidates for nomination or election to citywide office, whose campaigns have met certain threshold criteria, to participate in pre-election debate(s).
 Organizations seeking to sponsor a debate must themselves meet a series of criteria, such as not being affiliated with any political party or candidate for office, and must also propose plans “for publicity and for broadcast and other media coverage for the debates.”
 In practice, this has led to partnerships between media organizations and non-media organizations for debate sponsorships. For example, in 2017 there were two winning sponsorship groups, one headlined by CBS and the other by NY1:

· CBS Group: 

· WCBS

· WLNY 1055

· NewsRadio 880

· 1010 WINS

· Daily News

· Common Cause/NY

· City University of New York (CUNY)

· New York Immigration Coalition

· Rock the Vote

· NY1 Group:

· Spectrum News NY1

· WNYC

· POLITICO

· Citizens Union

· Civic Hall

· Intelligence Squared

· Latino Leadership Institute

In addition to the winning groups, there were applications submitted by groups headlined by ABC, NBC, WNYW/FOX and VICE, although other media outlets were included within those groups, including WXTV-41 Univision, Telemundo 47, multiple radio stations and print/internet outlets.
 The media partnerships in these groups mean that a debate is often not only televised, but also broadcast over radio and live streamed over the internet. However, two of the proposed sponsorship groups, including one of the winning groups, did not contain a broadcast television network. In 2017, when NY1 televised some of the debates, those New Yorkers who did not subscribe to Spectrum’s cable service were unable to watch those debates live on their television. For New Yorkers who lack reliable internet connections, or who are less technologically inclined, or for whom watching a computer screen at length would be difficult, an internet livestream might not be a sufficient substitute for a televised debate. It would likely be considered in the general public good, for the debates to be as widely available as possible.
V. Legislative Analysis
Int. No. 748-2018

Int. No. 748-2018 would establish certain  hearing procedures for adjudications of TLC violations by OATH. The bill first defines relevant terms. Next, the bill requires TLC, as petitioner, to appear at violation hearings either in person, through an authorized representative, or through a remote appearance method, and the hearing would not be permitted to proceed without such an appearance. The bill next provides hearing officers with discretion to reduce violation penalties “in the interest of justice,” by considering a series of enumerated factors, such as the seriousness of the violation, the extent of the harm, the weight of evidence, the character of the respondent, the impact on the community of a reduction, and other similar factors. The bill also requires the dismissal of duplicative or substantively identical violations when the respondent has proof of such. The bill further contains a provision establishing a three hour window in which hearings are held, rescheduled or dismissed. Lastly, the bill would leave the final appeal for all violations with OATH, rather than with TLC, except for instances where a lower penalty is sought. The bill would take effect 180 days after it becomes law.
Int. No. 828-2018
Int. No. 828-2018 would require the Department of Records and Information Services, which is currently required to receive and post all reports required to be produced by local law or executive order on its website, to list all required reports, when they were last received and when they are next due. In addition, this bill would require a request for transmission be sent to any agency that does not transmit a required report, and would require the posting of such request on the website in lieu of the required report until such report is received. The bill would take effect 120 days after it becomes law.
Int. No. 14-2018
Int. No. 14-2018 would require that mandatory debates under the Campaign Finance Act be broadcast on a City owned or operated television channel, in addition to any other channel or channels where they are broadcast. In 2017, the citywide debates aired live on NY1/NY1 Noticias were only available to Spectrum cable clients. While the debates were additionally aired on WNYC radio, and available via livestream on the NY1.com, WNYC.org, Campaign Finance Board websites and Facebook, voters without internet access and who are not Spectrum clients could not view the citywide debate. This bill would make public access to citywide debates possible by requiring a City owned or operated television channel be used to air the debates. The bill would take effect immediately.
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Int. No. 748

By Council Members Cabrera, Diaz and Yeger

A Local Law to amend the administrative code of the city of New York, in relation to certain taxi and limousine commission-related hearing procedures of the office of administrative trials and hearings

Be it enacted by the Council as follows:
Section 1. Title 19 of the administrative code of the city of New York is amended by adding a new chapter 9 to read as follows:  
CHAPTER 9
SPECIAL HEARING PROCEDURES APPLICABLE TO VIOLATIONS OF TAXI AND LIMOUSINE COMMISSION LAWS OR REGULATIONS
§ 19-901 Definitions. For purposes of this chapter, the following terms have the following meanings:

ALJ. The term “ALJ” means an administrative law judge appointed by the chief administrative law judge of OATH pursuant to section 1049 of the charter.

Appeals unit. The term “appeals unit” means the unit authorized under section 6-19 of title 48 of the rules of the city of New York to review ALJ and hearing officer decisions.

Commission. The term “commission” means the New York city taxi and limousine commission.

Hearing officer. The term “hearing officer” means a person designated by the chief administrative law judge of OATH, or such judge’s designee, to carry out the adjudicatory powers, duties and responsibilities of the tribunal.

OATH. The term “OATH” means the office of administrative trials and hearings.

Petitioner. The term “petitioner” means the city agency authorized to issue notices of violation returnable to the tribunal. 

Respondent. The term “respondent” means the person against whom the charges alleged in a summons have been filed.

Summons. The term “summons” means the document, including a notice of violation, that specifies the charges forming the basis of an adjudicatory proceeding before the tribunal.

Tribunal. The term “tribunal” means the OATH hearings division, which includes the administrative tribunal referenced in section 19-506.1.

§ 19-902 Appearance of petitioner at commission-related hearing. a. Notwithstanding any rule promulgated by OATH or the commission, at a hearing before the tribunal on a violation of a law or regulation enforced by the commission, the petitioner shall appear in one of the following ways:

1. In person;
2. By sending an authorized representative who is an attorney admitted to practice law in New York state or another authorized representative as OATH permits by rule; or

3. When the tribunal offers the opportunity to do so, by remote methods as OATH permits by rule.

b. Such hearing shall not proceed without the appearance of the petitioner.

c. The tribunal shall dismiss such violation if a petitioner fails to appear or to make a timely request to reschedule pursuant to section 6-05 of title 48 of the rules of the city of New York. The tribunal shall carry out such dismissal in conjunction with the hearing deadline set forth in section 19-905.

§ 19-903 ALJ and hearing officer discretion to reduce commission penalties. a. If an ALJ or hearing officer finds a violation, such ALJ or hearing officer may in the interest of justice reduce a penalty set by the commission after determining that such reduction is appropriate because one or more compelling considerations or circumstances clearly demonstrates that imposing such penalty would constitute or result in injustice. In determining whether such compelling consideration or circumstance exists, the ALJ or hearing officer shall, to the extent applicable, consider, individually and collectively, the following factors:

1. The seriousness and circumstances of the violation;
2. The extent of harm caused by the violation;

3. The evidence supporting or refuting the violation charged, whether admissible or inadmissible at a hearing;

4. The history, character and condition of the respondent;

5. The effect of imposing upon the respondent the penalty set by the commission;

6. The impact of a penalty reduction on the safety or welfare of the community;

7. The impact of a penalty reduction on public confidence in the commission, OATH and the implementation of laws by the city;

8. The position of the petitioner regarding the proposed fine reduction with reference to the specific circumstances of the respondent and the violation charged; and

9. Any other relevant fact indicating whether a decision to impose the penalty set by the commission on the respondent would serve a useful purpose.

b. Upon reducing a penalty set by the commission, the ALJ or hearing officer shall set forth the reasons for such reduction in the record.
§ 19-904 ALJ and hearing officer dismissal of a duplicate notice of violation. a. An ALJ or hearing officer shall dismiss a notice of violation in relation to a hearing before the tribunal on a violation of a law or regulation enforced by the commission upon determining that such notice of violation is in contravention of subdivision e of section 19-507.1.

b. In order for such ALJ or hearing officer to determine whether or not to dismiss such notice of violation, the respondent shall provide proof to such ALJ or hearing officer at such hearing in the form of summonses pertaining to the duplicate or substantively identical violations.

§ 19-905 Commission-related hearing deadline. A hearing before the tribunal on a violation of a law or regulation enforced by the commission shall begin within three hours of the assigned time set forth in the summons. If such hearing does not begin within such three-hour period, the tribunal may immediately assign the respondent a new date, time and location to appear for a hearing or dismiss the notice of violation.

§ 19-906 Appeal of tribunal decision pertaining to commission penalties. A determination of the appeals unit of the tribunal on penalties in relation to a hearing on a violation of a law or regulation enforced by the commission becomes the final determination of the tribunal, except when the respondent seeks further review to lower a penalty set by the commission. Notwithstanding any rule promulgated by OATH or the commission, neither the petitioner nor the respondent shall petition the chairperson of the commission or such chairperson’s designee to adopt, reject or modify such a determination, except that the respondent may petition the chairperson or such chairperson’s designee to lower a penalty set by the commission. Aside from further review pertaining to the exception described in this section, the chairperson of the commission or the chairperson’s designee shall not review any penalty-related determinations of the appeals unit of the tribunal.

§ 2. This local law takes effect 180 days after it becomes law, except that the office of administrative trials and hearings and the New York city taxi and limousine commission shall take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date.
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Int. No. 828
By Council Member Cabrera

A Local Law to amend the New York city charter, in relation to an online list of required reports

Be it enacted by the Council as follows:

Section 1. Subdivisions b, c and d of section 1133 of the New York city charter are relettered subdivision d, e and f, respectively.


§ 2. Section 1133 of the New York city charter is amended by adding new subdivisions b and c to read as follows:


b. The department of records and information services, or its successor agency, shall maintain a list on its website of all reports, documents, studies and publications required by local law, executive order, or mayoral directive to be published, issued, or transmitted to the council or mayor. Such list shall provide, for each such report, document, study and publication:

1. a copy of such report, document, study or publication;

2. the frequency of required publishing, issuance, or transmittal for such report, document, study or publication;

3. the date that the last such report, document, study or publication was received by the department, along with a link to such report, document or publication; and 

4. the date that the next such report, document, study or publication is due to the department pursuant to subdivision a of this section.

c. The department of records and information services, or its successor agency, shall send a request by physical or electronic mail for transmission pursuant to the requirements of this section to the head of any agency required by local law, executive order, or mayoral directive to publish, issue, or transmit to the council or mayor any report, document, study or publication that is not received by the department, or its successor agency, within ten business days of the due date for such report pursuant to the local law, executive order, or mayoral directive that requires the publishing, issuance or transmittal of such report. The department, or its successor agency, shall make such request available on or through its website in place of the report, document, study or publication that has not been received until such time as such report, document, study or publication is received and made available on or through such website.


§ 3. This local law takes effect 120 days after it becomes law.
Dss/BJR
LS 5952

Int. 1342-2016
4/9/18
Int. No. 14
 
By Council Members Borelli, Brannan, Yeger, Deutsch, Rosenthal, Maisel, Salamanca, Holden, Torres, Powers and Ulrich
 
A Local Law to amend the administrative code of the city of New York, in relation to the broadcasting of mandatory debates
 
Be it enacted by the Council as follows:
 
Section 1. Section 3-709.5 of the administrative code of the city of New York is amended to add a new subdivision 13, to read as follows:
13. In addition to any broadcast plan adopted pursuant to paragraph (vii) of subdivision 5 of this section, each debate held pursuant to this section shall be broadcast simultaneously on the city-owned or operated television channel serving the largest public audience.
§ 2. This local law takes effect immediately.
 
BJR
LS 684

Int. 1779-2017
1/2/18  6:36PM
� Executive Order 32 of 1979, available at: http://www.nyc.gov/html/records/pdf/executive_orders/1979EO032.PDF


� Report of the New York City Charter Revision Commission, 1986-1988, p. 33, available at: http://www.nyc.gov/html/charter/downloads/pdf/1986-1988_final_report.pdf


� See: Executive Order 148 of 2011, Executive Order 18 of 2016, Krimstock v. Kelly, 464 F.3d 246, 249 (2d Cir. 2006), the Community Justice Reform Act of 2016, and Local Law 35 of 2008


� NYC Charter §1048 and §1049(a)


� OATH Annual Report, 2015, p. 7-9, available at: � HYPERLINK "http://www.nyc.gov/html/oath/downloads/pdf/news/OATHAnnualReport2015.pdf" �http://www.nyc.gov/html/oath/downloads/pdf/news/OATHAnnualReport2015.pdf� and NYC Preliminary Mayor’s Management Report, 2017, p. 104-105, available at: http://www1.nyc.gov/assets/operations/downloads/pdf/pmmr2017/oath.pdf


� OATH Annual Report, 2015, p. 13-14, 25-26, available at: http://www.nyc.gov/html/oath/downloads/pdf/news/OATHAnnualReport2015.pdf


� OATH Annual Report, 2015, p. 4, available at: http://www.nyc.gov/html/oath/downloads/pdf/news/OATHAnnualReport2015.pdf


� OATH Taxi and Limousine Commission Rules, (2010), available at � HYPERLINK "http://rules.cityofnewyork.us/content/oath-taxi-and-limousine-tribunal-rules-0" �http://rules.cityofnewyork.us/content/oath-taxi-and-limousine-tribunal-rules-0� last accessed February 9, 2018.  


� Aaron Elstein, As lender falls, taxi revenues continue to go downhill, Crain’s New York, Feb. 19, 2017, available at � HYPERLINK "http://www.crainsnewyork.com/article/20170219/FINANCE/170219870/as-lender-falls-taxi-revenues-continue-to-go-downhill" �http://www.crainsnewyork.com/article/20170219/FINANCE/170219870/as-lender-falls-taxi-revenues-continue-to-go-downhill�. 


� Matthew Flamm, Hedge fund buys taxi mogul's foreclosed medallions at 1990s prices, Crain’s, Sept. 18, 2017, available at � HYPERLINK "http://www.crainsnewyork.com/article/20170918/TRANSPORTATION/170919875/hedge-fund-buys-taxi-moguls-foreclosed-medallions-at-1990s-prices" �http://www.crainsnewyork.com/article/20170918/TRANSPORTATION/170919875/hedge-fund-buys-taxi-moguls-foreclosed-medallions-at-1990s-prices�. 


�  N.Y.C Taxi and Limousine Commission 2012 Annual Report & Taxi and Limousine Commission 2017 Annual Report, available at � HYPERLINK "http://www.nyc.gov/html/tlc/html/archive/annual.shtml" �http://www.nyc.gov/html/tlc/html/archive/annual.shtml�. 


� Livery Cab Drivers Rally for 2nd Day Against TLC, City Tickets, NEWS12 Bronx, Jan. 25, 2018, available at � HYPERLINK "http://bronx.news12.com/story/37346827/livery-cab-drivers-rally-for-2nd-day-against-tlc-city%20ticket" �http://bronx.news12.com/story/37346827/livery-cab-drivers-rally-for-2nd-day-against-tlc-city ticket�.  


� TLC Eliminates Red Light Fines to Ease the “Unfair” Vision Zero “Burden,” Streetsblog, May 29, 2015, available at: https://nyc.streetsblog.org/2015/05/29/tlc-eliminates-red-light-fines-to-ease-the-unfair-vision-zero-burden/


� Hearings Division at Office of Administrative Trials and Hearings (OATH), Summonses data. Last accessed: April 18, 2018 at � HYPERLINK "http://www1.nyc.gov/assets/oath/downloads/pdf/HD-Data.pdf" �http://www1.nyc.gov/assets/oath/downloads/pdf/HD-Data.pdf�


� NYC Charter §1133(a)


� See: http://www1.nyc.gov/site/records/nyc-government-reports/publications-portal.page


� See: � HYPERLINK "https://www1.nyc.gov/site/doitt/about/reports-presentations.page" �https://www1.nyc.gov/site/doitt/about/reports-presentations.page� (accessed on April 23, 2017)


� See: � HYPERLINK "https://www1.nyc.gov/site/buildings/about/metrics-reports.page" �https://www1.nyc.gov/site/buildings/about/metrics-reports.page� (accessed on April 23, 2017)


� NYC Administrative Code §3-709.5


� NYC Administrative Code §3-709.5(5)(a)(vii)


� � HYPERLINK "https://www.nyccfb.info/media/press-releases/cfb-announces-2017-debate-program-sponsors-and-schedule/" �https://www.nyccfb.info/media/press-releases/cfb-announces-2017-debate-program-sponsors-and-schedule/� and the program schedule can be found here: https://www.nyccfb.info/pdf/Debate_Program_Schedule.pdf


� https://www.nyccfb.info/nyc-votes/debate-videos





12
1

