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INTRODUCTION

On April 26, 2018, the Committee on Housing and Buildings, chaired by Council Member Robert E. Cornegy, Jr., will hold an oversight hearing on the Third Party Transfer Program (TPT) and Housing Development Fund Corporations (HDFCs).  The Committee expects to receive testimony from representatives of the Department of Housing Preservation and Development (HPD), housing advocates, owners of HDFCs, and other interested members of the public.

BACKGROUND

Overview of HDFCS
During the financial crisis of the 1970s, the City foreclosed on, and acquired, multifamily buildings that were abandoned by property owners, which led HPD to become the second largest property owner in the City.
  Ultimately, the City created HDFCs, under Article XI of the State Private Housing Finance Law, as a way to sell City-owned multifamily buildings to the tenants of those buildings.
 To qualify as an HDFC, the entities must provide housing to low-income households,
 all income and earnings of the corporation have to be used for corporate purposes, and none of the net income or net earnings of the company can be used to benefit or profit an individual, firm, corporation or association.
  HDFCs can also receive a temporary loan or advance from New York State Homes and Community Renewal or the supervising agency to provide regulations on rents, profits, dividends, and disposition of properties.
 This arrangement between HDFCs and City/State governments created an opportunity to generate affordable housing without having the government responsible for the day-to-day operations of a multifamily building. On February 26, 2017, the New York Post reported that there were 30,288 HDFC coop units in 1,231 buildings across New York City.
 Although many of these buildings were in a state of disrepair when the tenants acquired ownership, today the majority of the HDFCs are financially sound.
 

The Third Party Transfer Program
TPT was created in 1996 by Local Law 37, which allows the City to convey distressed residential properties directly to responsible third parties without the City itself taking ownership.
  TPT allows the City to avoid owning and managing in rem properties on which it has foreclosed, while ensuring properties are transferred to responsible owners in order to rehabilitate and manage, and add them to the City’s affordable housing stock.
  Since the law’s enactment in 1996, the City has completed nine rounds of TPT and is currently in Round 10 of the program. 
A distressed property is defined as any class one or class two real property that is subject to a tax lien(s) with a lien(s) to value ratio, as determined by the Commissioner of Finance, equal to or greater than 15% and that meets at least one of the following criteria:
a) such property has an average of five or more hazardous (Class B) or immediately hazardous violations (Class C) of record of the Housing Maintenance Code per dwelling unit; or

b) such property is subject to a lien or liens for one thousand dollars ($1,000) or more for any expenses incurred by HPD under its Emergency Repair Program.

Under TPT, upon judgment of foreclosure, ownership of the property is transferred to Neighborhood Restore, a third-party non-profit organization, and all property tax, water/wastewater arrears or other liens are extinguished.
 Neighborhood Restore works with qualified non-profit and for-profit developers, selected by HPD through a Request for Qualifications process, to stabilize and plan for the properties’ rehabilitation.
 Neighborhood Restore then transfers ownership of the properties to the qualified developer who must rehabilitate the building, if necessary, and continue to manage the property as affordable rental housing.
 The properties are generally subject to a regulatory agreement with the City,
 which for HDFCs typically include provisions regarding “income caps for new shareholders, price caps for resale, requirements to create an annual budget, have board election, to report building financials to HPD, and restrictions on subletting.”
 

Removal from TPT

There are several ways for a property to be removed from the TPT process.  First, the property may be removed from an in rem action and avoid foreclosure by (1) paying all arrears in full; or (2) if eligible, entering into an installment payment agreement.
 
If an installment agreement remains current, the property will not be included in the foreclosure judgment; however, if the property defaults on the agreement, it will be included in the judgment.
 A property subject to an installment agreement is not removed from the action until all payments under the agreement have been made, and current charges have also been paid. An installment agreement may be obtained anytime up until the foreclosure judgment is issued.

Second, after a judgment has been issued and a property is foreclosed, a property may still be “redeemed” during the post-judgment four-month “mandatory redemption period” by paying the arrears in full.
  During this time, a property may also enter into an installment agreement to pay the arrears. Normally, a property is not eligible for an installment agreement if there was a default of a previous agreement for that property; however, there is an exception for HDFCs.
 Despite a prior defaulted installment agreement, an HDFC may be approved for another agreement at HPD’s discretion.
 
Third, for HDFCs, a property may enter into a retroactive Article XI regulatory agreement with HPD, which must be approved by the Council, which would resolve the property’s arrears and remove it from TPT.
   The Committee has concerns regarding some of the terms in these retroactive Article XI regulation agreement and the burdens that they impose on HDFCs.  
Finally, once HPD submits the list of foreclosed properties slated to go through TPT to the Council, the Council has 45 days to review the list.
  If the Council does not pass a local law disapproving the transfer of a property, the property is deemed to be approved for transfer.
 If the Council passes a local law disapproving a transfer, the property remains with the original owners and the arrears remain.

Special Considerations for HDFCs in TPT

The current New York City tax lien sale process specifically exempts HDFCs.
 As a result, the only option available to the City to recoup water and sewer charges and unpaid property taxes from HDFCs is to put the buildings through the TPT process. 
However, the TPT process is generally reserved for properties that are distressed and some HDFCs do not meet the full statutory definition of “distress.” While they may be considered “financially distressed”, due to having a lien-to-value ratio of equal to or greater than 15%, they do not meet the other criteria, which require that the property either (i) have five or more hazardous or immediately hazardous violations of the housing maintenance code per dwelling unit or (ii) be subject to a lien for expenses incurred by HPD through the Emergency Repair Program.
 
In the current round of TPT, as of March 13, 2018, there were 67 HDFCs with amounts of debt between $18,477 and $3,413,883 that are subject to between 0 and 16.9 open hazardous or immediately hazardous violations per dwelling unit.
 The Committee is particularly interested in why buildings with relatively low amounts of outstanding debt and that do not meet the violation criteria for a “distressed” property are eligible for TPT, and the current numbers of HDFCs that are eligible to go through the TPT process. 
Furthermore, although debts may be low, it can still be challenging for financially-distressed HDFCs to raise the necessary capital for the building to pay its arrears. Capital may be raised by the building when a unit is sold. However, some HDFCs have 60/40 Security Agreements with the City, meaning that every time a unit in the building is sold, 40% of the profit from the sale must be paid to the City.
 That money currently goes to the general fund, and there is no mechanism that would allow HPD to suspend the 40% payment or to allow it to be applied to a property’s outstanding arrears. The Council is interested in finding out how many HDFCs have 60/40 agreements, and of those that have such agreements, how many have been selected for the TPT process.
 CONCLUSION

HDFCs were created to promote homeownership among low- and middle-income families; however, if an HDFC goes through the TPT process, the HDFC will become a rental, meaning owners will lose their equity. Therefore, the Committee expects to hear testimony from shareholders of HDFCs who may lose the years of equity that they have built. The Committee is interested in additional methods that would allow the City to recoup the debt owed by the HDFC and would also allow shareholders of HDFC co-ops to preserve their equity. 
The Committee also expects to hear testimony from HDFC shareholders and HPD concerning the procedures surrounding notification of an HDFC’s status in Third Party Transfer and notifications and outreach to HDFCs regarding the outstanding debt. 
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