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I. Introduction
Today, the Committee on Governmental Operations, chaired by Council Member Fernando Cabrera, will hold a hearing on Proposed Int. No. 241-A, a bill that would establish a Charter Revision Commission to draft a new or revised Charter of the City of New York.
II. Background
The New York State Constitution and state law grant the City general powers and rights, while the organization of City government and the distribution of these powers are set forth in the New York City Charter.
 Since the adoption of the first City Charter in 1897, it has been amended more than 100 times.
 While the most common method of changing the Charter is through local law, certain significant changes must be approved by the voters at an election.
 There are three ways a proposed change to the Charter can appear on the ballot: (1) following the passage of a local law that directs that the local law be submitted to the electorate for approval; (2) by a petition that gathers a requisite number of signatures; or (3) through a Charter Revision Commission, created by the Mayor, the City Council, or by petition.
  
1989 Charter Revision Commission 

The modern structure of New York City government was established through proposals from a Charter Revision Commission established in 1989.
 For much of the twentieth century, the City was effectively governed by the Mayor and the Board of Estimate, a body composed of the Mayor, Comptroller, the President of the City Council—each with two votes—and the five Borough Presidents—each with one vote.
 The Board of Estimate controlled the land use process, approved franchises, and entered into contracts on behalf of the City.
 In conjunction with the Council, the Board formulated and approved the budget.
 During this period, the Council had the authority to pass local laws, but in terms of power, influence, and reputation, was largely considered a secondary institution.
 
 As the population of each borough varied significantly, the Board of Estimate’s structure caused residents of more populous boroughs to have less representational power than residents from less populous boroughs.
 In 1981, a group of Brooklyn voters challenged this voting scheme as violating the “one person-one vote” principle found in the Equal Protection Clause of the Constitution.
 Following a district court ruling against the Board in 1986, Mayor Ed Koch established a two-year Charter Revision Commission, chaired by Richard Ravitch, to propose appropriate changes to the Board.
 However, in 1988, the U.S. Supreme Court decided to hear the case, causing the Commission to defer and proposals relating to structural changes.
 
Anticipating a ruling against the City In 1989, the work of the Ravitch Commission was resumed in early 1989 by a new Commission, chaired by Frederick A. O. Schwarz Jr.
 As expected, shortly after the formation of the new Commission, the Supreme Court ruled that the structure of the Board of Estimate violated the Equal Protection Clause.
 The Commission considered reforming the Board of Estimate, but ultimately elected to propose abolishing the Board after concluding that it “had flaws beyond its representational illegality.”
 The Schwarz Commission not only addressed the legal infirmities of the Board, but conceived of a new streamlined system of government designed to redistribute power and increase minority representation.
 Many of the Board’s land use, franchise, and budget powers were shifted to an expanded City Council, which grew from 35 to 51 Members.
 The Board’s contracting powers were divided between the Council and Mayor, with the Council approving the contract budget and Mayoral agencies awarding contracts.
 These changes were designed to “separate the executive and legislative branches of government with the legislature making policy and the executive carrying it out.”
 In November 1989, voters approved the new Charter, with 55% supporting the measure.
 
Post-1989 Commissions

After the Schwarz Commission, subsequent Charter Revision Commissions focused more narrowly on particular issues, often proposing changes that could be achieved through local law. It would be nearly a decade before another Charter Revision Commission was convened. In 1998, Mayor Rudolph Giuliani established a Commission, chaired by Peter Powers, which considered five issues: (1) whether to adopt nonpartisan elections; (2) whether to adopt further campaign finance reform, including a ban on corporate contributions; (3) whether the land use process should be streamlined; (4) whether to adopt new rules for procurement; and (5) whether city offices function effectively.
 In practice, the Commission’s work focused heavily on nonpartisan elections, campaign finance reform, and whether to make the City Council full-time.
 The only proposal that made it onto the ballot addressed campaign finance.

While the 1998 Commission was ostensibly designed to promote efficiency in government and examine the need for electoral reforms, Mayor Giuliani was largely motivated by a desire to block the appearance of another item on the ballot—a measure to prohibit public money from being used to build a stadium for the New York Yankees outside of the Bronx.
 Under State law, ballot questions submitted by a Mayoral-created Charter Revision Commission “bump” questions relating to Charter revision submitted by petition or local law, meaning that they do not appear on the ballot that year.
 In spite of widespread criticism of the Commission as a rushed political move, the proposal was adopted.
 
1999 Charter Revision Commission

The next year, Mayor Giuliani convened another Charter Revision Commission, chaired by former Deputy Mayor Randy Mastro, with the goal of making government “more efficient and better organized and more responsive to the public's needs.”
 Again, however, the true aim of the Commission appeared to primarily be political—the Mayor was running for the Senate and hoped to prevent then-Public Advocate Mark Green from succeeding him.
 Critics also noted that the majority of the Commissioners served in the Mayor’s Administration or were appointees to other mayoral boards.
 The final proposal, appearing as a single question, included 14 items such as the creation of gun-free school zones, mandating a cap on spending increases in the budget, making tax increases more difficult, making the Human Rights Commission permanent, and establishing an Organized Crime Commission.
 The most controversial measure—altering the mayoral succession process so that a special election would held within 60 days of a vacancy—was drafted to only take effect after Mayor Giuliani’s term ended.
 Despite this change, the measure was resoundingly defeated, with more than 75% of voters disapproving.

2001 Charter Revision Commission

Just months before leaving office, Mayor Giuliani convened yet another Charter Revision Commission, again chaired by Randy Mastro, “to make innovations in government that occurred” during his term in office permanent.
 The new Commission’s proposals heavily drew from the less controversial issues raised by the 1999 Charter Revision Commission, such as making the Administration for Children’s Services, the Human Rights Commission, and the Mayor’s Office of Immigrant Affairs permanent Charter agencies and creating gun-free school zones.
 In addition, the Commission proposed additional anti-gun provisions, combining the Departments of Health and Mental Hygiene, expanding membership on the Board of Health, and making the Office of Emergency Management a Charter agency.
 Unlike the 1999 ballot proposal, these measures were presented as five separate questions, with each passing.

2002 Charter Revision Commission
In June 2002, Mayor Michael Bloomberg announced a Charter Revision Commission chaired by former Police Commissioner Robert McGuire.
 The Mayor asked that the Commission examine nonpartisan elections and Mayoral succession—both controversial topics addressed by Commissions convened by Mayor Giuliani.
 Following significant opposition, the Commission deferred further consideration of the nonpartisan elections; however the remaining issue placed on the ballot—whether the Charter should require a special election within 60 days of a mayoral vacancy—passed with more than 60% of the vote.
 
2003 Charter Revision Commission



In March 2003, Mayor Bloomberg convened another Charter Revision Commission, chaired by then-President of St. Francis College Frank J. Macchiarola, again with the purported goal of addressing nonpartisan elections.
 However, the creation of a Commission that year also carried the benefit of bumping another question from appearing on the ballot that would for a Commission to address limits on class sizes in City schools.
  
Unlike previous attempts, a question proposing nonpartisan election did make it to the ballot, along with two other measures: changes to the City’s procurement policies; and a number of changes, consolidated into a single question, regarding government administration, including new rules of conduct for administrative judges, expansion the tribunal authority of the Department of Consumer Affairs, increased penalties for Conflicts of Interest Board violations, and the elimination of the Preliminary Mayor’s Management Report.
 All three proposal failed by a wide margin, with 70% of voters rejecting nonpartisan elections, 63% rejecting changes to the procurement policies, and 65% rejecting the Commission’s government administration reforms.

2004-2005 Charter Revision Commission

In August 2004, Mayor Bloomberg established yet another Commission, chaired by then-Special Advisor to the Mayor Esther Fuchs, asking that they “explore the issues of fiscal stability, judicial reform and administrative efficiency and accountability.”
 Again, the creation of the Commission coincided with an effort to place a question on the ballot calling for a Commission to address limits on class sizes, allowing Mayor Bloomberg to ensure the proposal was not placed before voters during the 2005 elections.
 
After a year-long review, the Commission elected to place just two proposals on the ballot: (1) requiring the issuance of rules establishing a code of professional conduct for administrative law judges, largely mirroring a failed proposal from the 2003 Commission; and (2) codifying certain State law balanced budget and audit requirements in the Charter.
 Both proposals passed, with 79% supporting the ethics proposal and 76% supporting the budget measure.

2010 Charter Revision Commission

In his 2008 State of the City speech, Mayor Bloomberg pledged to appoint a Commission that would “conduct a top-to-bottom review of City government,” in the model of the 1989 Commission.
 However, the plans for a robust Commission were delayed as the Mayor launched a bid for a third term.
 During his campaign, the Mayor secured the support of Ron Lauder, a prominent advocate for a two-term limit, in exchange for an appointment to a Charter Revision Commission that would examine term limits.
 
While Mr. Lauder did not join the Commission that was later formed, the promised broad mandate now included term-limits.
 Chaired by then-Chancellor of the City University of New York Matthew Goldstein, the Commission began its work in the spring of 2010, focusing on term limits, voter participation, public integrity, government structure, and land use.
 Just two proposals were placed on the ballot, one on term limits and another, broader question covering a number of issues regarding the City’s government, including disclosure of independent expenditures, reduced signature requirements to get onto the ballot, mandatory training and increased penalties relating to conflicts of interest, consolidating administrative tribunals, and reviewing reports and advisory boards for continued relevance.
 Both proposals were approved by large margins, with 74% approving a two-term limit for City elected officials and 83% approving City administrative changes.

The Mayor’s Recent Charter Revision Commission Announcement

During his 2018 State of the City speech, Mayor Bill de Blasio announced that he would  appoint a Charter Revision Commission, with “the mandate to propose a plan for deep public financing of local elections.”
 He went on to state that “we need to build on [the decades of campaign finance reform in the city] by going even further for the times we’re living in now. Our goal is for elections to be funded primarily by public dollars, greatly reducing the power of big money.”
 

Making changes to the Campaign Finance Act, such as increasing public matching funds or decreasing contribution limits (seemingly two areas of interest for Mayor de Blasio, based on his 2018 State of the City speech), would typically be done via the enactment of local laws by the Council to change applicable provisions of the New York City Administrative Code. They would not typically be changes handled by amending the Charter, which primarily concerns the structure of City government rather than the details of specific programs. For this reason, the New York Times called the Mayor’s plan for campaign finance changes “somewhat muddled,” and described the Mayor as “using a tactic beloved by... [Mayors] Bloomberg and…Giuliani, who convened charter revision commissions…[that were] often criticized as…seeking policy changes that would have been more appropriately handled as legislation by the City Council.”
 The day after Mayor de Blasio’s speech, the New York Times editorial board wondered of the Mayor’s Charter Revision Commission was necessary: “Why bother with a process that may well run a tortuous course? Nothing stops Mr. de Blasio from immediately drafting legislation to get the same result, and persuading the City Council to pass it.”
 The Mayor’s approach has also been criticized by Citizens Union.

Since the Council originally passed the Campaign Finance Act in 1988, the Council has routinely updated and strengthened the Act to ensure its success. These efforts have included progressively lower contribution limits and increased public matching funds formulas over time, the same ideas that the Mayor proposed in his 2018 State of the City speech. The program has won praise from reformers as a national model for successful reform.
 Some highlights of the Council’s reform efforts are below. 
· 1988: The Council enacts the original Campaign Finance Act, instituting contribution limits that were significantly lower than under state law for candidates who opted into the program, and public matching funds for these candidates.
 The law does not regulate non-participating candidates. 

· Prior to 1989 election: The Council amends the law in response to the first round of Campaign Finance Board rulemaking to clarify certain provisions and make the law less burdensome on participating candidates.
 

· Prior to 1993 election: The Council further simplifies reporting under the law to induce more candidates to participate in the system.

· Prior to 1997 election: The Council tightens reporting requirements to increase transparency and adds a debate requirement for participation in the program.

· Prior to 2001 election: The Council bans corporate contributions, lowers contribution limits and increases public matching funds ratios, further strengthening what by this time was considered the leading campaign finance program in the country.
 It did so over the veto of Mayor Giuliani, and in the face of his attempt to supersede the Council’s efforts by creating a Charter Revision Commission examining similar issues.

· Prior to 2005 election: The Council further increases the public match in certain instances and increases maximum public funds payments.
 It also brings non-participating candidates under the purview of the law and the jurisdiction of the Campaign Finance Board.

· Prior to the 2009 election: The Council passes strong “pay-to-play” restrictions, sharply curtailing contributions to candidates from lobbyists and those who do business with the City, and closes corporate donation loopholes.
 It also increases the public funds match ratio and instituted changes to empower small donors.

· Prior to 2017 election: The Council substantially strengthens the City’s independent expenditure reporting requirements, making them the toughest in the country, reduces the appearance of undue influence by declining public matching funds to contributions bundled by lobbyists, and further streamlines the Act to encourage candidate participation.
 The Council also passes a law, the first of its kind in the country, regulating contributions to quasi-campaign groups controlled by elected officials that promote their agenda or otherwise benefit them politically.
  
III. Analysis of Proposed Int. No. 241-A
Proposed Int. No. 241-A would establish a Charter Revision Commission to draft a new or revised Charter of the City of New York. 

The Commission would consist of 15 members. Four would be appointed by the Mayor, and four would be appointed by the Speaker of the Council. Each Borough President, the Public Advocate, and the Comptroller would each have one appointment. One of the appointees would be designated by the Speaker as chairperson. Vacancies would be filled by the original appointing official, with the Commission being empowered to continue its work if there are vacancies so long as it has the requisite quorum of eight members. 


Registered lobbyists would not be eligible to be members, and any person with business dealings with the City would be eligible to be a member only if they received approval by the Conflicts of Interest Board (COIB), subject to any restrictions or limitations on their responsibilities required by COIB. Holding public office or employment would not be a disqualification for being a member of the Commission. Members would not receive compensation for their services, though they would be reimbursed for any necessary expenses accrued in the performance of their duties.


The City would be required to fund the Commission, and the Commission would be empowered to appoint, set the salary of, and remove, its employees and consultants. As with commissioners, registered lobbyists would not be eligible to serve as employees or consultants to the Commission, and any person with business dealings with the City would be eligible to be an employee or consultant for the Commission only if they received approval by COIB, subject to any restrictions or limitations on their responsibilities required by COIB. Holding public office or employment would not be a disqualification for being an employee or consultant of the Commission.

The Commission would be required to hold at least one public hearing in each borough, and to conduct an extensive outreach campaign to solicit ideas from civic and community leaders, and encourage the public to participate in the hearing process. The Commission would also be empowered to conduct private hearings, take testimony, subpoena witnesses, and require the production of documents and records. 


The Commission would be empowered to submit its proposed charter or charter amendments in as many parts as it chose, at a general or special election as it saw fit, but would be required to submit its work for submission to the City Clerk in time for submission to the voters no later than the second General Election after the enactment of Proposed Int. No. 241-A. At this time, or once the Commission otherwise submitted a proposal to the voters, it would be disbanded.

Proposed Int. No. 241-A would take effect immediately. 

Proposed Int. No. 241-A
 
By the Public Advocate (Ms. James) and the Speaker (Council Member Johnson) (by request of the Manhattan Borough President)
 
A Local Law in relation to establishing a charter revision commission to draft a new or revised city charter
 
Be it enacted by the Council as follows:
Section 1. There is hereby established a commission to draft a new or revised charter for the city of New York.
§ 2. Composition of the commission. a. The commission shall consist of 15 members to be appointed as follows:
1. four members appointed by the mayor;
2. four members appointed by the speaker of the city council;
3. one member appointed by each borough president;
4. one member appointed by the public advocate; and
5. one member appointed by the comptroller.
b. The speaker of the city council shall appoint from among the membership a chairperson.
c. No commission member shall be a registered lobbyist as that term is defined in subdivision (a) of section 3-211 of the code. Any person who has business dealings with the city, as that term is defined in subdivision 18 of section 3-702 of the code, may serve as a commission member only after approval by the city's conflicts of interest board and only subject to such restrictions or limitations on their duties and responsibilities for the commission as the conflicts of interest board may require.
d. No person shall be disqualified to serve as a commission member by reason of holding any other public office or employment, nor shall they forfeit any such office or employment by reason of their appointment hereunder, notwithstanding the provisions of any law.
e. Any vacancy in the membership of the commission or of its officers shall be filled by appointment made by the appointing authority of the original appointee creating the vacancy. A vacancy in the commission shall not impair the right of the remaining members to exercise all the powers of the commission and eight members thereof shall constitute a quorum.
f. Commission members shall receive no compensation for their services, but shall be reimbursed for the actual and necessary expenses incurred by them in the performance of their duties.
g. The terms of office of the commission members shall expire on the day of the election at which the proposed new or revised charter prepared by the commission is submitted to the qualified electors of the city, or on the day of the second general election following the date of the enactment of this local law if no such questions have been submitted by that time.
§ 3. Commission mandate and powers. a. The commission shall review the entire charter and prepare a draft of a proposed new or revised charter.
b. The city shall make appropriations for the support of the commission and the commission may accept any services, facilities, or funds and use or expend the same for its purposes from the city. In addition, the city shall have the power, on the request of the commission, to appropriate to such commission such sum or sums as shall be necessary to defray its expenses.
c. The commission shall appoint and may at pleasure remove such employees and consultants as it shall require and fix their compensation.
d. No commission employee or consultant shall be a registered lobbyist as that term is defined in subdivision (a) of section 3-211(a) of the administrative code. Any person who is a person doing business with the city, as that term is defined in subdivision 18 of section 3-702.18 of the administrative code, may serve as a commission employee or consultant only after approval by the city's conflicts of interest board and only subject to such restrictions or limitations on their duties and responsibilities for the commission as the conflicts of interest board may require.
e. No person shall be disqualified to serve as a commission employee or consultant by reason of holding any other public office or employment, nor shall they forfeit any such office or employment by reason of their appointment hereunder, notwithstanding the provisions of any law.
f. The commission shall conduct not less than one public hearing in each of the five boroughs of the city and shall conduct an extensive outreach campaign that solicits ideas and recommendations from a wide variety of civic and community leaders, and which encourages the public to participate in such hearings. The commission shall also have power to conduct private hearings, take testimony, subpoena witnesses, and require the production of books, papers, and records. On request of the commission, the mayor may direct any board, body, officer or employee of the city to cooperate with, assist, advise, provide facilities, materials or data, and render services to the commission.
§ 4. Submission of recommendation for voter approval. a. The commission may require that its proposed charter be submitted in two or more parts so arranged that corresponding parts of the existing charter shall remain in effect if one or more of such parts are not adopted, or may in lieu of a new charter submit a revision of the existing charter in one or more amendments and may also submit alternative charters or amendments or alternative provisions to supersede designated portions of a proposed charter or amendment if adopted.
b. The commission is authorized to submit its proposed new or revised charter to the electors of the city at a general or special election, and shall complete and file in the office of the city clerk its proposed new or revised charter in time for submission to the electors not later than the second general election after the date of the enactment of this local law.
§ 5. Severability.  If any provision of this local law, or any amendments thereto, shall be held invalid or ineffective in whole or in part, or inapplicable to any person or situation, such holding shall not affect, impair or invalidate any portion of or the remainder of this local law, and all other provisions thereof shall nevertheless be separately and fully effective and the application of any such provision to other persons or situation shall not be affected.
§ 6.  Effective Date. This local law takes effect immediately.
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