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I. INTRODUCTION 

On February 8, 2018, the newly formed Committee on Fire and Emergency Management, Chaired by Joseph C. Borelli, will hold an oversight hearing on diversity in the New York City Fire Department (“FDNY”). Those invited to testify include representatives of the FDNY, numerous fire and emergency service unions, the United Women Firefighters, the Vulcan Society, and other interested parties.
II. BACKGROUND
The FDNY’s core competencies have evolved from a heavy emphasis on fighting traditional structural fires and providing pre-hospital care to an expanded role in handling all types of emergencies, such as hazardous materials incidents, building collapses, transportation accidents, utility-related emergencies, natural disasters, medical response, and acts of terrorism throughout the City.
 The FDNY is comprised of approximately 11,000 uniformed firefighters and manages 218 firehouses and 37 EMS stations Citywide.
  Of that 11,000, only 68 are women,
 a total of approximately .6 percent. Nationally, women compromise roughly four percent of all non-volunteer firefighters.
 Racial minorities constitute 14 percent of FDNY firefighters currently,
 and roughly 17 percent of firefighters nationally.

III. HISTORY OF FDNY LACK OF DIVERSITY

Until 1972, only men were permitted to take the examination required to become FDNY firefighters, and this policy only changed due to a federal government mandate.
 Beginning in 1977, the firefighter examination changed substantially. At that time, the Department used a physical examination as part of its firefighter application process, but prior to 1977 the test was only used on a pass/fail basis to determine whether a candidate met minimal qualifications.
 After 1977, the Department set a fixed cap whereby only those who scored in the top 30 percent on the physical were eligible to become firefighters.
 The City encouraged women to apply to take the exam, but of the more than 25,000 applicants who took the 1977 written exam, only 410 were female.
 And of the women who passed the written exam, just 88 took the 1978 physical abilities test. None of the female applicants passed the physical abilities test that year.

Brenda Berkman, one of the female applicants who failed the physical abilities test, filed a class-action lawsuit on behalf of herself and the other women who had taken the written examination but who either failed the physical portion of the exam or who were deterred from taking it altogether as a result of sex discrimination.
 In 1982, after a trial in which a federal court undertook a detailed examination of the exam’s validity, the court concluded that the physical abilities test, in part due to its ranking system, failed to accurately measure the skills necessary to be a firefighter and consequently discriminated against the plaintiffs on the basis of their sex.
 The court ordered the City to prepare new selection procedures that would not discriminate against women and to grant appointments to at least 45 women who had failed the 1978 administration, if that many could be found who were still interested in becoming firefighters.
 Later that year, after passing the newly developed physical requirements test, 11 women, including Berkman, graduated from the Fire Academy and began jobs as FDNY firefighters.
 However, between 1983 and 1994, the FDNY hired no women firefighters.

Racial minorities have been firefighters since the early 1920s,
 though they experienced segregated practices common to that time period.
 In 1973, a federal court found that that the FDNY unintentionally discriminated against racial minorities in its written tests.
  That year, although 32 percent of the City’s general population was black or Hispanic, those groups made up only 5 percent of the FDNY, and between 1991 and 2007 the percentage of black firefighters never exceeded 3.9 percent.
 
In 2007, the United States Department of Justice (“DOJ”) and the Vulcan Society sued New York City , FDNY, and the Department of Citywide Administrative Services (“DCAS”), contending that the 1999 and 2002 administrations of the firefighter exam had discriminated against black and Hispanic applicants.
 In a subsequent ruling in the same case, the court concluded that the City’s use of the exam constituted intentional discrimination because it exhibited a deliberate indifference to the exam’s adverse effect on minority applicants, particularly in light of the history of litigation against the City on similar issues.
 
In 2010, not long after the District Court made its finding of intentional discrimination, the United Women Firefighters (“UWF”) organization considered joining the DOJ litigation.
 Then UWF President Regina Wilson wrote a letter to the judge presiding over the case, in which she noted that “[w]omen are even more underrepresented in the FDNY than minority male firefighters,” and suggested that UWF might seek either to join the existing litigation or bring a separate suit in its own behalf.
 UWF ultimately did neither, however, and in 2011 the District Court entered a permanent injunction against the use of the exams – or any other racially discriminatory measure – for the selection of entry-level firefighters.
 The court also appointed a Court Monitor to oversee implementation of the injunction’s other requirements, including that the City work with a consultant to bring its candidate selection process into compliance with the law.
  This Court Monitor is still overseeing the Department’s candidate selection process. In 2013, the Second Circuit vacated the District Court’s finding of intentional discrimination, but left most of the other provisions of the injunction intact.
 In 2014, the FDNY settled this lawsuit for $98 million and agreed to make changes to increase the hiring of racial minorities as firefighters.

 In the wake of the litigation, FDNY worked with a testing consultant to develop a new firefighter exam,
 which was administered in 2012 – the first administration of a firefighter exam in five years.
 The 2012 exam resulted in 1,952 women applicants, roughly double the number of female applicants in 2007.
 

Because FDNY hiring ceased in 2008, resulting in a substantial number of vacant firefighter positions, the Department sought to hire up to 3,500 new firefighters over a four-year period, which began in early 2013.
 The first class of probationary firefighters in over four years entered the Fire Academy in 2013,
 and additional classes entered the Department over the next several years. 
IV. BECOMING A FIREFIGHTER

Currently, to become a firefighter with the FDNY, an applicant must first pass both a written and physical test administered by DCAS. The physical portion of this test is known as the Candidate Physical Ability Test (“CPAT”).
 DCAS establishes an “eligible list” of candidates based on the result of this written test, and candidates from the eligible list are invited to complete the physical portion of the examination. If the candidate achieves a sufficient result on the physical portion of the examination, the candidate will undergo a drug screening, background check, and other related screening. Those who pass these screenings are invited to the FDNY’s academy. 
At the academy, the candidate undergoes a series of physical tests known as the Functional Skills Training (“FST”).
 The FST is a qualifying physical exam administered to probationary firefighters in the Fire Academy that requires graduates meet standards based on previous performances by past academy classes, not necessarily on what is required in the field.
 In the FST, candidates perform a series of tests in full firefighter gear, including activities such as climbing stairs with tools and equipment weighing an excess of 100 pounds, advancing hose lines, forcible entry, victim rescue, and raising ladders. The FDNY considers the FST to be a more demanding version of the CPAT. 
On December 13, 2013, the New York City Council’s Fire and Criminal Justice Services Committee held a hearing on ways to increase the number of female firefighters in New York City. At the hearing, numerous advocates testified before the Committee that the Department’s current Functional Skills Training (“FST”), which is a qualifying physical exam administered to probationary firefighters in the Fire Academy, requires that graduates meet standards based on previous performances by past academy classes, not necessarily on what is required in the field.
 
Following the 2013 hearing, the Council held a subsequent hearing in December of 2014 where FDNY Commissioner Nigro testified that he made two significant changes to the FST in what at that time was the most recent academy class: “First we removed the critical pass component of the FST ensuring that the FST score is a part of the probies’ overall grade but not the sole reason they do or do not graduate. Second I removed the requirement that probies achieve a passing score on the midterm FST to participate in the week at the firehouse during the academy.
” It appears, therefore, that while FST remains a key component of a candidate’s ability to graduate, it may not necessarily be used as the sole reason a candidate does not graduate the academy. 
V. FDNY DIVERSITY RECRUITMENT

The FDNY has made significant efforts to address their lack of diversity in recent years. In 2005, the FDNY allocated $1.4 million to establish a permanent recruitment unit dedicated to increasing the ranks of minority and women firefighters.
 In 2006, a series of oversight hearings held by the Committee on Fire and Criminal Justice Services examining diversity recruitment highlighted, among other things, that the FDNY Office of Recruitment and Diversity (“ORD”) - which according to the Department, is responsible for the recruitment and retention of Firefighters, EMTs, Paramedics and Fire Protection Inspectors - had launched a comprehensive campaign, with an emphasis on diversity recruitment, in preparation for the open competitive exam for firefighters scheduled for January 2007. The campaign included a $1 million multimedia marketing strategy, successive mail and phone outreach, and active recruitment at various sites, including sporting events, career fairs, shopping centers, colleges, and cultural festivals. Between October 2006 and the January 2007 exam, ORD conducted tutorials as well as physical training sessions at several locations throughout the City. According to the Department, in addition to recruiting a more diverse workforce, ORD runs the FDNY Exploring Program, coordinates the Department’s role in the FDNY High School for Fire and Life Safety, and directs the Department’s diversity training program. At the 2006 Council hearings, the Committee was advised that the Administration had increased funding for FDNY recruitment, including $1.4 million for staff and overtime, $1 million for marketing and $2 million worth of pro bono marketing services from the Arnell Group.

According to the Department, in 2006, 1,401 women filed to take the firefighter exam, which represented a 60 percent increase from the 878 women who filed to take the exam in 2002. However, after the FDNY hired one class from the eligible list, the federal judge in the 2007 DOJ litigation, detailed above, prohibited the FDNY form hiring from that list.  

In 2011, the FDNY began another recruitment campaign assisted by the New York University Capstone Team, which helped the Department create messaging to reach potential female recruits.
 In 2011, the number of women filing to take the exam increased to 4,261.
 According to then Fire Commissioner Salvatore Cassano, the number of women who applied to take the 2011 exam exceeded the number of women applicants for the three previous exams combined.  Each of the previous three academy classes graduated four women.
 
In 2017, the FDNY launched its latest recruitment campaign, which was budgeted for $10 million during fiscal year 2018.
  The campaign particularly focused on reaching women and minorities, for example Asian Americans who currently represent less than 2% of the FDNY.
  The FDNY plans to add an additional $100,000 to its recruitment efforts in Fiscal Year 2019.

In an effort to better gauge diversity within the Department’s hiring process, the Council enacted Local Law 49 of 2015, which helps the City and the public gain a better understanding of the racial and gender demographics of the FDNY’s applicant pool. 
VI. LOCAL LAW 49 of 2015

In 2015, the Council enacted Local Law 49, which requires the FDNY to report on the gender and racial demographics of the firefighter applicant pool at every step of the application process, through the admissions process, and up to the point that the applicants become firefighters or are eliminated any time in between. Local Law 49 of 2015 allows the Council and the public to gauge the rate at which women and/or minorities are being eliminated from advancing in the application process, admission to the academy, dismissal from the academy and/or the rate at which they are advancing through the process including graduation. The law requires FDNY to report these statistics for its most recent application period, and for each application period going forward, and publish the reports on the FDNY’s website.  Further, the law also requires the FDNY to report on its recruiting activities, including its recruiting expenditures, a list of the recruiting events in which it participates, and a list of the materials it prepares for firefighter applicants.  
In March of 2017, the FDNY released its report on applicant pool demographics for their latest class.  The report indicated that the Department received the following number of applicants: 1,864 Asian; 12,762 Black, 13,574 Hispanic, and 30,943 White. Of this applicant pool, 55,874 were male and 3548 were female.
The following data lists results from the 2012 firefighter exam and the recent 2017 test:

	Ethnicity
	2012 Exam
	2017 Exam
	% Change

	Asian
	1,315
	2,032
	+ 55%

	Black
	8,192
	11,409
	+ 39%

	Hispanic
	9,580
	12,337
	+ 29%

	Native American
	178
	240
	+ 35%

	Unknown
	0
	4
	0%

	White
	22,896
	20,283
	-11%

	TOTAL
	42,161
	46,305
	+ 10%


 
	Gender
	2012 Exam
	2017 Exam
	% Change

	Women
	1,948
	4,181
	+ 115%

	Males
	40,213
	42,124
	+ 5%

	TOTAL
	42,161
	46,305
	+ 10%




VII. ISSUES AND CONCERNS

Although the FDNY has enhanced its efforts in recent years to recruit women and minorities, resulting in more historically underrepresented groups taking the firefighter exam, the number of women and minority firefighters remains extremely low relative to both other City agencies and other firefighting agencies across the country. Beyond recruitment, the Committee wants to have a better understanding of the obstacles faced by women and minorities seeking to become New York City firefighters and what ongoing steps the Department has taken, or plans to take, in order to remove existing barriers and further increase Department diversity.
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