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NEW YORK CITY COUNCIL COMMITTEE ON PUBLIC SAFETY 
Hearing on Introduction 1235 

December 14, 2017, 1:00pm 
Committee Room - City Hall 

 
MEMORANDUM IN OPPOSITION TO INTRO. NO. 1235 

 
The Patrolmen’s Benevolent Association of the City of New York (NYC PBA) and its 

over 24,000 members, who patrol New York City’s streets and do the difficult and dangerous 
work of protecting every resident, every visitor and every business operating within the five 
boroughs, opposes Intro. No. 1235, which relates to the right to record police activities. 

New York City police officers are acutely aware that they can and will be recorded 
during the performance of their duties, not only by civilians, but also by the Department-issued 
body-worn cameras that will soon be worn by virtually every NYPD member assigned to an 
enforcement role. While these video recordings are a feature of 21st century policing, they also 
have serious implications for police officers’ ability to perform their duties safely and 
effectively, especially when they are being captured by civilians at the scene of police action. 
This legislation fails to adequately consider and address these concerns, and will likely 
exacerbate the already contentious atmosphere that police officers face on the street.   

While some federal courts have held that the First Amendment affords the public a right 
to record police activities, the case law on that issue is far from uniform, and at least one circuit 
court has held that no such right exists.1 Moreover, those courts that have recognized a First 
Amendment “right to record”2 have also universally acknowledged that the right is not absolute, 
but rather, subject to reasonable restrictions.3 Police department orders governing the right to 

                                                            
1 See Akins v. City of Columbia, 2:15‐CV‐04096‐NKL, 2016 WL 4126549 (W.D. Mo. Aug. 2, 2016); aff’d sub nom. 
Akins v. Knight, 863 F.3d 1084 (8th Cir. 2017). 
2 The First, Third, Fifth, Seventh, and Eleventh Circuits have held that there is a First Amendment right to record 
police interactions. See Gericke v. Begin, 753 F.3d 1, 7 (1st Cir. 2014); Field v. City of Phila., 862 F.3d 353 (3d Cir. 
2017); Turner v. Lieutenant Driver, 848 F.3d 678, 689 (5th Cir. 2017); Smith v. City of Cumming, 212 F.3d 1332, 
1333 (11th Cir. 2000). 
3 See, e.g. Gericke v. Begin, 753 F.3d 1, 7‐8 (1st Cir. 2014) (“Reasonable restrictions on the exercise of the right to 
film may be imposed when the circumstances justify them.”). 
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record in several other jurisdictions generally include provisions to protect police officer safety 
and the effective administration of law enforcement that are much more thorough and well-
considered than the provisions of this legislation.4 

Critically, this legislation would grant a broad right to “record police activities and 
maintain custody and control of any such recording and of any property of instruments use in 
such recording.” The unlimited scope of this right would pose a significant danger, as it would 
allow any member of the public at large to have unfettered access to any police activity, without 
designating a “zone of safety” within which members of the public would be barred from 
entering. The absence of any such defined “zone of safety” would not only jeopardize the safety 
of police officers, who would have to be on guard for bystanders approaching the site of police 
activity, but would also potentially jeopardize the safety of the individual recording the activity 
and other members of the public as well. 

Instead of defining a “zone of safety,” the proposed law provides that “[i]t shall be an 
affirmative defense that a reasonable officer in the position of such officer would have had 
probable cause to believe that the person recording police activities physically interfered with an 
official and lawful police function, or that such officer’s actions were otherwise authorized by 
law.”  Such an affirmative defense, with its requirements of reasonability and probable cause, is 
insufficient protection for officers in the field who must make split second decisions to ensure 
their safety and the safety of others. Moreover, requiring that the recording witness have 
“physically interfered” with a police function does not account for the many ways in which 
interference may occur without rising to the level of physical contact, including, among others, 
by merely entering the zone of safety. 

The legislation would also prohibit police officers from “seizing property or instruments 
used by any individual to record police activities” except in cases “otherwise authorized by law.”  
This prohibition does not adequately delineate the proper and lawful purposes for which such 
property might be seized, including for investigative purposes.  

Of particular concern is the inclusion in the bill of a private right of action for “unlawful 
interference with recording police activities.”  First, while the bill lists a number of actions that 
would constitute “unlawful interference,” they are all either ill-defined or extremely broad, 
making it unclear what types of actions might expose an officer to liability. Second, the potential 
exposure, which includes punitive damages, declaratory and injunctive relief, and attorney’s 
fees, is enormous, and represents an effort on the Council’s part to go much farther than it has in 

                                                            
4 Washington D.C.’s order, for example, notes that members of the public do not “have a right to interfere with 
police activity,” and allows police officers to direct members of the public to move away from a position that 
impedes or threatens the safety of others. Similarly, Baltimore’s order provides that there is a right to record 
“when the person recording otherwise has the right to be there, does not interfere with a member’s safety, and 
does not obstruct, hinder, delay, or threaten the safety of another or compromise the outcome of legitimate police 
actions and/or rescue efforts.”   
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the past in connection with similar legislation. Officers in the field should not be subject to such 
liability, and the fear of such repercussions will no doubt inhibit officers in the performance of 
their duties. Finally, the potential for such significant exposure may embolden private citizens to 
interfere with police activity and incentivize lawyers to bring potentially frivolous litigation in 
the hopes of receiving a windfall.   

To the extent the proposed legislation is motivated by a professed need to protect and 
promote the video recording of police interactions, such need is already being met in large part 
through the use of body worn cameras. The Council has already allocated significant resources to 
implement this technology, and strict guidelines and mechanisms for oversight are in place to 
ensure that recordings are made and preserved in a safe and effective way. Encouraging private 
citizens to engage in video recording of police interactions not only has the potential for creating 
an unsafe environment, but also is largely unnecessary. 

Ultimately, the rules governing police officers’ conduct towards civilians on the scene of 
police activities — whether or not those civilians are engaged in recording the activity — are 
best addressed by Department procedure, not through legislation. The City Charter grants the 
Police Commissioner wide latitude to exert authority over essentially every aspect of the 
NYPD’s governance and operations. The Council cannot and should not usurp that Charter-
mandated authority by attempting to legislate every aspect of NYPD operations, particularly 
those that would significantly impact officer safety in the line of duty.5        

In light of the foregoing, the NYCPBA strongly opposes Intro. 1235 and urges the 
committee to reject this legislation. 

                                                            
5 Indeed, a number of other jurisdictions – including Washington, D.C., Baltimore, Fairfax County, Virginia, and 
Philadelphia – have chosen to address the “right to record” issue via police department orders or directives, and 
not through legislation.  
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Chairperson Corey Johnson 
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New York City Hall 
City Hall Park 
New York, New York 10007 
 
 
RE: Int. No. 1235 - In relation to respecting the right to record police activities. 
  
 

Support for Int. No. 1235 
 

At 5 Boro Defenders, a group of hundreds of public defenders, civil rights attorneys and 

advocates from across NYC founded in 2006, we are sure that the committee is well 

aware of the usefulness of citizen recordings of police misconduct.  The countless cases 

of police brutality caught on video by Good Samaritans with camera phones - and some 

of the highest profile tragedies, like the murders of Eric Garner in Staten Island, Walter 

Scott in South Carolina, and Philando Castile in Minnesota - have undoubtedly made the 

committee supportive of this crucial tool.  We write to the committee as an organization 

daily on the frontlines of the criminal legal system in support of the protections proposed 

in Intro. No. 1235. We write to relate the truth about NYPD reaction to everyday people 

using their cell phones to lawfully record police activity. Our stories are based on the 

experiences of thousands of New Yorkers we speak with every year in the course of our 

jobs as public defenders and advocates. We write in support of Int. No. 1235, and 

respectfully offer a change to the current language in order to clarify the legislative intent 

and strengthen the protections of the bill for citizen recording of the actions of the NYPD.  
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Among thousands of clients arrested or harassed for lawfully recording police activity we 

offer a few illustrative examples.  In one case, a client was walking home when he came 

upon a man about to receive a summons for urinating on the sidewalk. The man was 

yelling irately that he was innocent of the offense so our client took out his camera phone 

in case the incident escalated. In the recording, which was only audio, one can hear our 

client’s calm, respectful tone. The officers, on the other hand, were loud and abusive. The 

officers took out their own personal cell phones and began recording the civilian witness 

as he record, shouting, “How does it feel?”  When our client refused to be intimidated 

and kept recording, one officer tackled him and arrested him, while yelling “welcome to 

Bed-Stuy, white boy!”  If our client’s recording had not survived the incident, he might 

have been convicted of disorderly conduct based on the officers’ false accounting of the 

events.  

 

Other clients have reported similar stories of the police taking out their own personal cell 

phones and recording them in retaliation for them recording the police. Of course, this is 

far from the most serious form of police retaliation for lawful civilian activity. Many 

clients have had their cell phones confiscated by police and their videos deleted.  Clients 

have been demeaned, harassed, falsely charged and even physically assaulted.  In one 

instance a woman took a photo of a police officer standing near a turnstile and the officer 

followed her into the subway station and onto the platform, where he demanded she 

delete the photo she took.  Officers appear to be well aware that the Patrol Guide 

specifically forbids them from arresting people engaging in their lawful first amendment 

right to record police, but they do not care.  In one case an officer mockingly encouraged 

the client, as he was arrested, to sue for his unlawful arrest for recording the police. The 

protections of Int. No. 1235 and specifically the right of action created therein should do 

much to deter this type of police misconduct. 

 

Importantly, many arrests have been shown to be unlawful through the video recording of 

a Good Samaritan.  Time and again our clients are charged with resisting arrest or assault 

of a police officer (a felony charge) and it has been the recordings of fellow community 

members that have shown no such resisting or assault to have taken place. Instead these 
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citizen recordings show the violation of our clients’ rights by the officers involved. In one 

such case, a client was walking down his residential street when officers backed up in 

their unmarked car, travelling the wrong way down the one-way street. The car struck our 

client, who then exchanged words with the plain-clothes officers in the unmarked car. 

The officers got out of their car and threw him against it, eventually arresting him and 

charging him with assault on a police officer. The video recording by a neighbor clearly 

showed the police misconduct and assault on our client and resulted in eventual dismissal 

of the charges.  The lawful citizen recording of police interactions with New Yorkers is 

absolutely essential to providing a check on police power and importantly, abuse of that 

power.  

 

As in the case above, many of the cases in which citizen recordings have been most 

helpful have been in low-level misdemeanors where the incident involved a street 

encounter with police.  In our experience prosecutors rarely conduct independent 

investigations of misdemeanors - they do not personally interview any of the officers 

involved until the eve of trial, nor do they affirmatively obtain surveillance video that 

might be available. Often, this results in surveillance being wiped during regular 

maintenance and therefore completely lost for use by prosecution or defense. These 

misdemeanor cases don’t typically involve forensic evidence.  This citizen journalist 

recording is absolutely crucial evidence in these cases, as even misdemeanor or violation 

charges could result in the accused person losing their job or their housing, or being 

charged with a probation or parole violation.  On the other hand, if a recording shows our 

client engaged in unlawful activity, it helps us better counsel them about potential plea 

offers allowing a speedy resolution of the case.  

 
Recommended revision to language of Int. No 1235 

 
The City Council should do everything in its power to protect citizen journalists and 

ensure oversight of the NYPD by the citizens whose tax dollars fund it.  To that end, we 

also write to suggest a language revision to the bill to strengthen and clarify the 

legislative intent.   
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Section 10-902, second sentence, currently reads as follows:   
 

“Nothing in this chapter shall be construed to permit a person to engage in actions 
that physically interfere with an official and lawful police function, or to prevent 
the seizure of any property or instruments used in a recording of police activities 
otherwise authorized by law, or to prohibit any officer from enforcing any other 
provision of law.”  

 
We feel that the underlined portion would appear to authorize the police to seize a 

phone used to record lawful police activities (“otherwise authorized by law”); or, put 

differently, only prohibits police from seizing phones when they are used to record 

unlawful police activity.  This language contradicts the legislative intent proposed by Int. 

No. 1235; to protect the absolute right of citizens to record police activity.  

 
We suggest that it be revised to read  

“…to prevent the seizure of any property or instruments used in a recording of 
police activities where the seizure is otherwise authorized by law…”  

 
This proposed revision ensures that police are prohibited from seizing a cellphone or 

recording device unless such seizure is otherwise authorized by law.  

 
Conclusion 

 

As public defenders, civil rights attorneys and advocates for those involved in the 

criminal legal system, we support Int. No. 1235, with our aforementioned revision. We 

believe this legislation will address the too-common problem of unlawful seizure of 

cellphones and recording devices. Both the protections and right of action created within 

Intro. No. 1235 should serve to deter such illegal seizures and ensure that the citizenry of 

New York City is able to continue to observe and record police interactions; a vital 

component of a healthy and functioning democracy. Thank you for considering our input. 

 
 
 
Cc:  Jonathan Ettricks 
 Legislative Documents Unit 
 New York City Council 
 hearings@council.nyc.gov 














