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I. INTRODUCTION 
On December 14, 2017, the Committee on Public Safety, chaired by Council Member Vanessa Gibson will hear Introductory Number 1235 (Int. No. 1235) a local law to amend the administrative code of the city of New York, in relation to respecting the right to record police activities. Those intended to testify include members of the New York City Police Department (NYPD or department), advocates, and members of the public. 

II. BACKGROUND 
The First Amendment of the United States Constitution protects the right of individuals to observe and to record government officials engaged in public duties. In recent years, many federal courts across the country have ruled that individuals have the right to film police officers performing their official duties.
  In July 2017, the 3rd U.S Circuit Court of Appeals unanimously upheld this interpretation, joining the 1st, 5th, 7th, 9th, and 11th Circuits in concluding that the Constitution guarantees a right to record.
 While the New York Appellate Courts and the court of Appeals for the Second Circuit have yet to address this issue, the United States District Courts for the Southern and Eastern Districts of New York recently held the right to record police activity exists under the First Amendment.
 
Civilians in New York may only be arrested for recording police encounters when their activity amounts to obstruction or interference with a police officer’s duties. Pursuant to the New York State Penal Law, if a person obstructs or interferes with a police officer’s duties they can be arrested and charged with “obstructing governmental administration”
 or “disorderly conduct”.
 
III. OFFICER INTERFERENCE WITH CIVILIAN RECORDINGS OF POLICE

According to the department, officers have been advised through a FINEST message, that the law permits members of the public to film police activities and that even indirect police interference with filming, such as intentionally blocking a camera’s view are unconstitutional.  The message to officers notes that the public may not interfere with the operation or safety of officers or the public.  

Notwithstanding the NYPD’s directive and case law, according to the New York City Civilian Complaint Review Board (CCRB) officers have been found to interfere with such recordings. According to the CCRB report “Worth a Thousand Words: Examining Officer Interference with Civilian Recordings of Police,
” published in June 2017, from January 1, 2014 through December 31, 2016 the CCRB closed 257 complaints, covering 346 allegations, in which civilians reported that officers interfered with their ability to record.
 Police interference included but was not limited to officers instructing civilians to stop recording, searching civilians’ phones for recordings of activity, deleting such footage, and damaging recording devices.
 In 58% of these complaints, civilians were recording their own interaction with police officers, and the remaining 42% were bystanders recording or attempting to record an encounter with a third party.

Of the 257 complaints, 24% reported only verbal interference with recording activity, 46% reported only physical interference by officers, and the remaining 30% complaints reported police officers hindering their ability to record both verbally and physically.
 Complaints of verbal interference included
: 

· Commands to stop recording; 

· Commands to leave the area of police activity;

· Use of profanity toward the recording civilian;

· Threats to arrests or detain the recording civilian;

· Threats to seize or damage a civilian’s property;

·  Threats of physical force. 
Complaints of physical interference included
: 
· Use of an asp, nightstick, pepper spray, or other means of physical force against a civilian to stop them from recording; 
· Physically seizing or detaining a recording civilian; grabbing a civilian’s hand or the recording device itself; 
· Knocking a civilian’s recording device out of their hand; 

· Physically blocking the view of a civilians camera with one’s body, the light from a flashlight, or another object; and 

· Recording the civilian as a means of intimidation. 
Of the 346 interference-related allegations, the CCRB substantiated 28%, found 41% to be unsubstantiated, exonerated the actions of the officers in 39 allegations, and determined that 6% of allegations were unfounded.
 While majority of cases were found to be unsubstantiated, unfounded or resulted in an exoneration, civilians who alleged that officers interfered with their recording activity on occasion alleged that officers seized, search, destroyed or damaged their recording device, and even that officers deleted the recordings from their device.
 The CCRB is unable to substantiate many of these cases, as officers generally deny having searched the civilian’s phone and there is no additional evidence to verify whether the search or deletion occurred.
 44% of all interference-related complaints the CCRB reviewed did not have video evidence, where civilians alleged the interfering officers were “successful in their attempts to prevent recordings or destroy recordings after”.

The CCRB issued recommendations to ensure that members of the public are permitted to record police officers engaged in their duties, unless such recording actions interfere with an officers’ ability to perform their duties.
 The CCRB recommended the NYPD to add an effective section to the Patrol Guide that addresses civilians’ recording rights.
 According to the CCRB, the Patrol Guide currently refers to a civilians’ right to record indirectly and briefly in an unrelated section entitled “Arrests- General Processing”.
 The section instructs officers that “onlookers” have the right to be present during police encounters and mentions that the act of “taking photographs, videotapes, or tape recordings” do not, alone, provide probably cause to arrest a civilian.
 While the NYPD more explicitly included the right of civilians to record in the FINEST Message issued in 2014 and in an internally circulated Legal Bulletin in 2016 with clear, detailed, and specific examples, this content was not further included in the Patrol Guide, which would allow police officers an ease of reference.
 CCRB recommends an additional Patrol Guide section to
: 
· Clearly state that members of the public are permitted to record police officers engaged in the exercise of their duties, subject to a few, specific limitations; 

· Clarify that members of the public, including members of organizations whose mission is to record police activities, can record officers while in public places and settings, as well as on private property, provided the recording party has a legal right to be present;

· Define what police actions constitute “interference” with a civilians right to record and expressly identify that the verbal and physical conduct mentioned above is prohibited when intended to impede a civilians ability to record;

· Explain that civilians are not permitted to interfere with police activity or jeopardize the safety of police officers or other members of the public, giving examples of action that would constitute actual interference and those that would not; 
· Direct officers that if a recording civilian interferes with policy activity, officers should not tell such civilian to stop recording, but instead ask such civilian to move to a position that will not interfere; 

· Remind officers that searches and seizures of cell phones and other recording devices require a search warrant, and may only be permitted without a warrant in certain delineated circumstances; 

· Emphasize that under no circumstances should officers delete recordings from cell phone or other recording devices, or destroy damage the recording devices themselves. 

In addition to updating the Patrol Guide, the CCRB also recommended that the department create opportunities for “open dialogue between police officers and community members who organize to record police activity”.
 The CCRB received several interference-related complaints from individuals affiliated with such organizations, and substantiated more than half of those complaints.
IV. ANALYSIS OF INT. NO. 1235 

Section 1 of the bill adds a new Chapter 9 to the administrative code with 5 sections. The definition section defines the terms, officer, police activities and record.  Section 10-902 creates a right to record police activities and permits a person to record police activities and maintain custody and control of any recording or recording device used in the recording.  Section 10-903 creates a private right of action if a person interferes with a person recording a police activity.  It also creates an affirmative defense, if a reasonable officer would have had probable cause to believe that the person recording the police activity physically interfered with an official and lawful police function.  A person bringing suit under this provision may bring an action for damages, including punitive damages and reasonable attorney’s fees.  This action can be commenced no later than one year and 90 days after the alleged violation.  Section 10-904 preserves all existing rights and remedies available under federal, state and local law.  Finally, 10-905 requires the NYPD to report on the number of arrest, criminal summonses and civil summonses in which the person arrested or issued a summons was recording a police activity.  The report would be disaggregated by patrol precinct, and demographics of the arrestee.  

Section 2 of the bill includes a severability clause.

Section 3 of the bill states that it would take effect in 30 days after it becomes law.  
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