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OVERSIGHT:
Agency Responses to Failures to Pay Civil Penalties: The Implementation of Local Law 47 of 2016
I.
Introduction
On September 28, 2017, the Committee on Governmental Operations will hear testimony from the Administration and other interested parties in relation to the implementation of Local Law 47 of 2016, including both the requirement to promulgate rules and the reports required of all issuing agencies, pursuant to that law. Prior to its passage, the bill that would later become Local Law 47 was previously heard by this committee on November 19, 2015 and April 6, 2016.
II. 
Background  
Beginning in the 1970s, the City and the State legislature established a policy that would transfer various quality-of-life offenses, such as littering, peddling, air, noise, sanitary and health code violations, from the criminal court to certain administrative tribunals, including the Environmental Control Board (“ECB”).

ECB was first created in 1968, with jurisdiction to issue rules regulating water and air pollution, as part of a law creating an ‘Environmental Protection Administration,’ in which the ECB was to be located.
 The ECB then consisted of five members: the administrator of the new agency, as chairperson, the commissioner responsible for air pollution control, the commissioner responsible for water pollution control, and two public persons appointed by the Mayor with experience in such fields.
 

In 1971 it was amended to expand its scope. The membership of the ECB grew to include the commissioner responsible for sanitation, the commissioner of the Department of Buildings of the Housing and Development Administration, and the public portion was correspondingly increased to four persons with relevant background experience, all appointed by the Mayor but with the advice and consent of the City Council.
 Its responsibilities were also extended to require the ECB to “enforce the provisions of the charter and the administrative code, and any rules and regulations made thereunder, which relate to the cleanliness of the streets, the disposal of wastes, the provision of a pure, wholesome and adequate supply of water, and the prevention of air and water pollution and of noise disturbance.”

Other amendments to the ECB followed in future years. In 1977, when the Environmental Protection Administration was abolished and replaced with the Department of Environmental Protection, the ECB was moved into the newly created agency. The commissioners responsible for water and air pollution control where then identified as Deputy Commissioners of the new agency, and its authority was extended again, this time to “have the power to enforce its final decisions and orders imposing civil penalties… for violations of law, rules and regulations enforced by it… as if they were money judgments, without court proceedings” after a notice of violation had been served.
  
In 1984 the ECB’s scope was expanded again to include enforcement of the fire code, construction code and health code.
 In 1987, it was expanded to cover releases or threatened releases of hazardous substances.
 It was later expanded to include buildings under the jurisdiction of the Department of Ports and Trade, the use and regulation of property under the jurisdiction of the Department of Parks and Recreation, as well as bridges, tunnels and roads under the jurisdiction of the Departments of Transportation and Information Technology and Telecommunications,
 the defacement of property
 and landmarks and historic districts under the jurisdiction of the Landmarks Preservation Commission.
 Other amendments and modifications, including changes to the composition of the ECB, occurred over time and, as can be seen, it grew to include a significantly large tribunal function.

In 2008, the Council passed a local law that moved the ECB out of the Department of Environmental Protection and into the Office of Administrative Trials and Hearings (“OATH”). While the Commissioner of Environmental Protection remained a member of the ECB, the chairperson was amended to be the Chief Administrative Law Judge.
 ECB now functions as an administrative tribunal that adjudicates hearings on notices of violation for various quality-of-life infractions.
 ECB does not issue notices of violation. Rather, notices of violation are issued by the City’s enforcement agencies, which are also responsible for promulgating rules pursuant to local law, establishing enforcement policies and procedures, employing inspectors or agents, and directing, controlling or otherwise influencing where, when, or to whom notices are issued.
Examples of quality-of-life infractions for which notices of violation are issued include dirty sidewalk; unleashed dog; loitering; noise; public indecency; rollerblading or motorcycling in a forbidden area; sidewalk obstruction; rodent and pest control; defacement of property; and amount, location and nature of hazardous substances, and the labeling of hazardous substances.

Thirteen different City agencies write quality-of-life tickets and file them with ECB for adjudication, including the Business Integrity Commission (“BIC”), the Department of Buildings (“DOB”), the Department of Environmental Protection (“DEP”), the Fire Department (“FDNY”), the Department of Health and Mental Hygiene (“DOHMH”), the Department of Information Technology and Telecommunications (“DoITT”), the Landmarks Preservation Commission (“LPC”), the Department of Parks  & Recreation (“DPR”), the Police Department (“NYPD”), the Department of Sanitation  (“DSNY”), the Department of Small Business Services (“SBS”), the Department of Consumer Affairs (“DCA”), and the Department of Transportation (“DOT”).

Once a default judgment is entered or after a contested hearing when it is determined that the respondent has some liability but fails to pay, ECB sends two request-for-payment notices to the respondent (three if there was a default). If a respondent was found in default, the respondent is responsible for paying the base fine, any default penalty (such penalties vary by issuing agency), and interest on the fine and default penalty, which begins accruing immediately.  If a respondent was found to be in violation after a hearing, the respondent is responsible for paying the base fine, but interest will not begin to accrue until and if the judgment is docketed.

ECB dockets default judgments in civil court when respondents fail to remit payment, and the case is referred to the Department of Finance (“DOF”).
 Once the judgment is docketed, a lien is placed on the respondent’s real property and the City may use other enforcement tools available to it for collection, as set forth in the New York Civil Practice Law and Rules and the New York City Civil Court Act.
 The DOF reported that the total amount of outstanding ECB debt was $981 million in FY2016.
 
III. 
Local Law 47 of 2016 

To incentivize respondents to pay their outstanding ECB debt, Local Law 47 of 2016 was enacted to authorize issuing agencies to deny, suspend, terminate or revoke licenses, permits, and registrations, or deny applications for licenses, permits, or registrations, based on outstanding ECB debt, and to promulgate rules to implement that authority.

The law exempts agencies from promulgating such rules if, as of April 21, 2016, they have adopted a rule or policy that substantially meets the requirements of the law, and clarifies that nothing in the law would affect any other authority granted to any agency by any other general, special, or local law to deny, suspend, terminate or revoke any licenses, permits or registrations.

It requires agencies’ rules to include certain factors for agencies to consider when determining whether to deny, suspend, terminate or revoke, including (1) whether the applicant, licensee, permittee or registrant has other debt owed to the city; (2) the amount of unpaid civil penalties owed; (3) whether the underlying violation is one of a series of violations and the nature of the underlying violation; (4) whether the unpaid civil penalties were imposed due to a default decision that was then vacated, or whether the applicant, licensee, permittee or registration has made a request to vacate a default and obtain a new hearing. The intent in adding this last consideration is that, unlike other debt, outstanding debt that was incurred as a result of a default should not, absent other circumstances, be a reason to deny, suspend, terminate, or revoke a license, permit, or registration. The law also clarifies that agencies shall consider whether a denial, suspension, termination or revocation would present a risk that the applicant, licensee, permittee or registrant might engage in unlicensed, unpermitted or unregistered activity. Moreover, the law clarifies that such agencies are not be limited to the considerations required by the law and may consider any additional factors in making a determination.

Local Law 47 also requires notices of violation to include a written warning that failure to pay civil penalties may result in the denial, suspension, termination or revocation of a license, permit or registration. The written warning should state, “If the Environmental Control Board orders you to pay a monetary penalty in connection with this notice, failure to pay the penalty in a timely manner could lead to the suspension or revocation of a license or permit issued to you by the city agency issuing this notice or the denial of an application for such a license or permit in the future.”


Finally, Local Law 47 requires agencies to submit an annual report to the Council including: (1) the total number of applications for licenses, permits or registrations received; (2) the total number of applications for licenses, permits or registrations that were denied pursuant to the process set forth in such agency’s rules; (3) the total number of licenses, permits or registrations that were suspended, terminated or revoked pursuant to the process set forth in such agency’s rules; and (4) a list of the types of licenses, permits and registrations issued by such agency and the time period for which such licenses, permits and registrations are issued.

IV. Local Law 47 Compliance To Date


As of September 25, 2017, committee staff have been unable to find any rule changes adopted pursuant to the requirements of Local Law 47 by any of the covered agencies. Further, despite inquiries made, no existing agency rules have been specifically cited as fulfilling the law’s requirements.

Additionally, Local Law 47 requires that “[n]o later than September 1, 2017, and every year thereafter, an agency that exercises the authority granted by subdivision a of this section” shall submit a report to the Council. As of the above date, reports have only been received from two of the 13 covered agencies – the Department of Health and Mental Hygiene and the New York Department of Sanitation. Both received reports indicated that those agencies have taken no action pursuant to Local Law 47, and have neither revoked, suspended or failed to issue a license or permit based on outstanding civil penalties, using the authority of this law. It is presumed by committee staff that the remaining agencies similarly did not exercise the authority granted.
V. Conclusion

While ECB debt collection increased by 22% from FY2015 to FY2016, there remains $981 million outstanding debt according to the DOF’s FY2016 Annual Local Law 11 Report. Tools at the city’s disposal, such as Local Law 47 of 2016, can help incentivize payment before ECB judgement violation debt, which has an eight-year lifespan, is considered expired.
 According to Commissioner of Finance, Hon. Jacques Jiha in a 2016 press release, “ECB judgement debt is an important piece of the revenue collected by the Department of Finance that goes to fund crucial City services and agencies, including education and the New York Police Department.”
 
As the thirteen issuing agencies have not promulgated rules pursuant to Local Law 47, there appears to be no intent to comply with the law, nor is there a regulatory framework for understanding DOHMH and DSNY’s lack of implementation as reported. The Committee is interested to hear updates from issuing agencies and concerned advocates about the implementation of Local Law 47 of 2016. 
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