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I. Introduction


Today, the Committee on Health, chaired by Council Member Corey Johnson, will hold a hearing on four bills related to food service establishment inspections, letter grading, and health signage. Among those invited to testify are representatives from the New York City Department of Health and Mental Hygiene (DOHMH), advocates, and other interested parties.
II. Background
DOHMH is responsible for permitting, overseeing and inspecting New York City’s 24,000 food service establishments
 to ensure their compliance with applicable food safety laws, rules and regulations.
 All restaurants must have a permit to operate and are inspected regularly to ensure compliance with the New York City Health Code.

In 2005, DOHMH created the point and condition system for sanitary Health Code violations, which is still in use today, with minor alterations.
 Each violation is classified as either “critical” or “general” and assigned a point value. Depending on the severity level of the violation—referred to as a condition—the point value changes. Critical violation categories include food temperature, food source (e.g., use of unpasteurized milk), food protection (e.g., food item spoiled or cross-contaminated), facility design (e.g., improper sewage disposal system), personal hygiene and other food protection (e.g., eating in food preparation area). General violation categories include vermin/garbage, food source (e.g. canned food product dented), and facility maintenance (e.g. “wash hands” sign not posted). Condition levels range from 1 to 5, with points ranging from 5 to 28 for critical violations and usually from two to five for general violations.
 
Prior to July 2010, a restaurant that received 28 or more points on its inspection was considered to have failed the inspection and would be subject to a follow up “compliance inspection.” Compliance inspections were full inspections and performed in the same manner as the initial inspection. If the restaurant had not corrected the previously cited violations, it would be subject to immediate closure by DOHMH.


In July 2010, DOHMH introduced a restaurant letter grading system in an effort to “1. communicate risks to the public to enable informed public choice about where to dine; 2. improve compliance by food service establishments; and 3. reduce, over time, restaurant attributable food-borne illnesses.”
 They cited the popularity of letter grading in Los Angeles and its success in reducing foodborne illnesses by 20% during the first ten years of implementation.

DOHMH Letter Grading System

DOHMH inspects all restaurants on a cycle based on the amount of points received in the last inspection, with more points leading to more frequent inspections.
 At an initial inspection under the letter grading system, an inspector conducts a full sanitary inspection, following the point system developed in 2005. Only those violations that are considered to have a direct bearing on food safety count towards the restaurant’s letter grade. Thus, a restaurant may be fined for violations of regulations such as those regarding artificial trans-fats, smoke-free air laws, calorie menu labeling, and posting of required signage, but those violations will not be included when calculating the letter grade.
 
If, at the initial inspection, a restaurant receives 13 or fewer points, the restaurant will immediately receive an A grade placard.
 The restaurant must post the letter grade immediately
 in a conspicuous place on the front window of the restaurant so that it is visible by passersby.
 As of January 2011, any restaurant that receives an A on its initial inspection is exempted from any fines for violations.

If, at the initial inspection, a restaurant receives 14 or more points, the inspector will not issue a letter grade but will schedule a re-inspection to occur. The restaurant is required to display its current letter grade (if it has one) until the re-inspection occurs.
 If, at the re-inspection, the restaurant receives 13 or fewer points, it will immediately receive an A grade placard.
 However, the restaurant will still be subject to fines for any violations it received at the initial inspection, despite the fact that it ultimately received an A grade during re-inspection.
 Furthermore, rules do not require the restaurant to be afforded an opportunity to challenge the results of its initial inspection prior to a re-inspection. If such a challenge were to take place prior to a re-inspection, and result in 13 or fewer points, the restaurant would still receive a re-inspection, which would be determinative of their final grade as described below.
If, at the re-inspection, the restaurant receives more than 14 points, and is not closed by the DOHMH, the restaurant will be issued a “grade pending” card and a letter grade corresponding to the number of points it received.
 Restaurants that receive between 14 and 27 points will be issued a B grade placard and those who receive greater than 28 points will be issued a C grade placard.
 Restaurants that get more than 14 points at the re-inspection must immediately post either the “grade pending” placard if they intended to challenge the inspection results at the Office of Administrative Trials and Hearings, or the grade placard if they do not plan to challenge the inspection results.
 After adjudication, the restaurant must immediately remove the “grade pending” placard and post the appropriate grade placard.

A restaurant that receives a B letter grade at either an initial or re-inspection will have its inspection cycle begin again five to seven months after the inspection at which it received the B grade.
 A restaurant that received a C letter grade will have its inspection cycle begin again three to five months later.
 A restaurant closed by DOHMH on either an initial or re-inspection will begin the cycle again two to four months after re-opening.
 A new inspection cycle begins with initial inspections for purposes of letter grading.
 These are not the only inspections that may take place, however. DOHMH reserves the right to conduct additional inspections for purposes of letter grading upon the belief there is “an increased risk to public health,” which may include, but is not limited to, a history of closure, being the subject of a complaint of unsanitary conditions, or being compromised due to an environmental emergency.
 
Concerns Regarding the Letter Grading System
After the introduction of letter grading, restaurants raised significant concerns about the system.
 While the Bloomberg Administration claimed that the program had been a resounding success,
 a 2012 survey conducted by the Council suggested that approximately two-thirds of surveyed restaurants, including nearly 60% of those restaurants posting “A” grades in their windows, graded the system “1 – Poor” on a scale of 1 to 5.
 In a 2012 Council hearing, restaurateurs, advocates and experts raised concerns regarding the increased fine burden on restaurants since the introduction of the letter grading system; frayed and adversarial relations between DOHMH and restaurants; and inconsistencies across inspections.
 
The Council survey and hearing testimony made clear that restaurants across all five boroughs, of all sizes, cuisines, and letter grades, had significant concerns with the restaurant inspection process.
 Further, the Council’s analysis of the restaurant inspection results indicated considerable inconsistencies and limited overall improvement of restaurant performance.
 
Ultimately, in light of its review of restaurant inspection data and issues raised by restaurants, and after extensive conversations with the restaurant industry and DOHMH, the Council determined that eight reform measures would significantly improve the program. Under an agreement reached by the Council and DOHMH that was announced in August 2013, three improvements were accomplished through rulemaking by DOHMH.
 These measures included: across the board fine reductions, waiver of fines for restaurants receiving an “A” on initial inspections as a result of adjudication, and waiver of fines and points for violations pertaining to physical layout if such violations were not cited during previous inspections.
 The remaining five measures were accomplished legislatively in 2013. These were:

· The creation of an ombuds office with a hotline to field complaints, compliments, and comments about individual restaurant inspection issues;

· An inspection code of conduct pamphlet to be distributed to restaurant owners/operators prior to inspections;

· A Food Service Establishment Advisory Board to advise DOHMH on the effect of the inspection program on restaurants, food safety and public health, made up of experts in food safety as well as restaurant industry representatives;

· Increased data reporting;
 and 
· A consultative inspection program that allows restaurant owners to receive an optional, ungraded consultative inspection by a DOHMH inspector for educational purposes only.

The package of legislation was intended to improve the lines of communication between DOHMH and restaurants, and increase the quality of information provided to restaurants, helping to make the system less adversarial and more cooperative and educational. 
At its June 2016 meeting, the Food Service Establishment Advisory approved 10 recommendations for restaurant Health Code violations that should not be counted towards points that determine a restaurant’s letter grade. In March of this year, DOHMH responded to these recommendations, stating that it would make changes in six of the areas identified, including the full adoption of four of the ten recommendations. It fully declined to make any changes with respect to four of the 10 recommendations.

Mobile Food Vendors

Mobile food vendors are governed by the general food vending laws located in Title 17 of the Administrative Code,
 the Mobile Food Vending regulations in Article 89 of the New York City Health Code,
 and the Food Preparation and Food Establishments regulations in Article 81 of the Health Code. The Health Code defines a mobile food vending unit as “a food service establishment as defined in Article 81 of this Code located in a pushcart or vehicle, self or otherwise propelled, used to store, prepare, display, serve or sell food, or distribute food free of charge to the public, for consumption in a place other than in or on the unit.”

While mobile food vendors are subject to the same sanitary standards as restaurants, such vendors were carved out of the grading system for food service establishments. The Health Code specifically states that the letter grading system for food service establishments “shall not apply to mobile food vending units… .”
 Some argue that including mobile food vendors in the letter grading system would allow customers to make informed choices and let customers know that vendors are inspected regularly, possibly earning them respect and legitimacy.

School-Based Food Service Establishments

The New York City Department of Education (DOE) is the largest public school system in the United States serving approximately 1.1 million students. Accordingly, DOE’s Office of School Food, known as “SchoolFood,” is the largest school food service provider in the U.S., providing over 850,000 total meals each day to students in over 1,700 locations.

Similar to mobile food vendors, school cafeterias are subject to the same sanitary standards as other food service establishments, but are carved out of the grading system that applies to restaurants.
 The New York State Department of Health posts inspection results of food service at schools, children’s camp and other facilities online, but these results do not include New York City, presumably because New York City schools are inspected by DOHMH.

A November 2016 investigation by the New York State Senate Independent Democratic Conference reviewed DOHMH inspection results of school facilities had some concerning findings. 
 Inspectors found 400 incidents of mice excreta during one inspection of the cafeteria for the Sixth Avenue Elementary School in Manhattan.
 There are 29 schools that have consistently earned a score during the past three academic years that would have returned a “B” or “C” letter grade.
 While the number of restaurants receiving “A” grades has been trending up since the implementation of the grading system, the number of inspections that would be graded at an “A” in schools has declined in recent years, with the number of violations issued increasing 17 percent from fiscal year 2013-14 to fiscal year 2015-16.
 Violations for conditions that can lead to vermin infestations and violations issued for evidence of mice are two of the five most common violations issued against school cafeterias.

Diabetes

The rate of new cases of diagnosed diabetes in the United States has begun to fall, but the numbers are still very high. More than 29 million Americans are living with diabetes, and 86 million are living with prediabetes, a serious health condition that increases a person’s risk of type 2 diabetes and other chronic diseases.
 People with diabetes either don’t make enough insulin (type 1 diabetes) or cannot use insulin properly (type 2 diabetes). Insulin allows blood sugar (glucose) to enter cells, where it can be used for energy. When the body doesn’t have enough insulin or can’t use it effectively, blood sugar builds up in the blood. High blood sugar levels can lead to heart disease, stroke, blindness, kidney failure, and amputation of toes, feet, or legs.
 Without intervention, 15 to 30 percent of people with prediabetes will develop type 2 diabetes within five years.
 
Studies show that keeping your blood sugar close to normal helps prevent or delay some diabetes-related problems.
 According to the Centers for Disease Control and Prevention, “understanding carbohydrates can help you prevent or delay type 2 diabetes.”
 There are three main types of carbohydrates: 1. starches (e.g. corn and potatoes) 2. sugars (e.g. white sugar and honey) and 3. fibers (e.g. beans and nuts). The American Diabetes Association has written that “the balance between how much insulin is in your body and the carbohydrates you eat makes a difference in your blood glucose levels.”
 Of the three types of carbs, sugars cause the biggest jump in your blood sugar.
 Research has shown that drinking sugary drinks is linked to type 2 diabetes, and the American Diabetes Association recommends that people limit their intake of sugar-sweetened beverages to help prevent diabetes.

III. Analysis of Int. No. 1103

Int. No. 1103 would require restaurants to post a sign with information about the risks of excessive intake of sugar and other carbohydrates for people with diabetes and prediabetes. This requirement would apply only to restaurants that sell food for consumption at the restaurant (i.e. are not exclusively a takeout/delivery restaurant).

The sign required by this bill would be created by DOHMH, and would be available in Chinese, English, Haitian Creole, Korean, Bengali, Russian and Spanish, and any other language determined by DOHMH. The penalty for failing to post this required sign would be a civil penalty of up to $500, but a first-time violation could be cured within 30 days to avoid a penalty.

This bill would take effect 120 days after its enactment.
IV. Analysis of Int. No. 1263
Int. No. 1263 would require DOHMH to post on its website the results of sanitary inspections of school cafeterias (or any other place at a school that receives a food-related sanitary inspection by DOHMH). It would apply to public and private schools from elementary school to high school.
Int. No. 1263 would take effect 120 days after its enactment.

V. Analysis of Int. No. 1456
Int. No. 1456 would require DOHMH to issue health-inspection-based letter grades to food trucks and food carts. Letter grades are currently required to be posted in restaurants. This law would expand this requirement to mobile food sellers, which are subject to the same Health Code requirements.

Int. No. 1456 would take effect 120 days after its enactment.

VI. Analysis of Int. No. 1571

Int. No. 1571 would change the standard inspection cycle for restaurants that receive an “A” grade from their inspection by DOHMH after an adjudication of the results of an initial inspection. It would put these restaurants on the inspection schedule of restaurants that receive an “A” grade on their initial inspection without an adjudication. It would also put restaurants that receive an “A” grade on an adjudication based on allegations from a reinspection on the same inspection schedule as restaurants that receive an “A” grade on a reinspection without an adjudication.

It would prohibit DOHMH from performing a follow-up inspection for a restaurant that has not received an “A” grade in its initial inspection until such restaurant has had an opportunity to adjudicate the allegations from the initial inspection.
Int. No. 1571 would allow DOHMH to inspect a restaurant, despite the prohibitions described above, if it believes that failing to do so could pose a substantial risk to public health, and the restaurants has been the subject of complaints from the public about unsanitary conditions, or DOHMH has reason to believe the restaurant may have been compromised following an environmental emergency such as a flood or other event.

Int. No. 1571 would also codify the recommendations of the Food Service Establishment Advisory Board that DOHMH chose not to adopt on its own, as follows:
· Violation 8B on the Inspection Worksheet makes a violation if a covered garbage receptacle is not provided or is inadequate, if a garbage storage area is not properly constructed or maintained, or if a grinder or compactor is dirty. This bill would require DOHMH to change its rules so that no points accrue for this violation unless there is evidence of vermin associated with the violation, as the Advisory Board recommended.

· Violations 10A and 10J on the Inspection Worksheet make a violation for a toilet facility that is not maintained and provided with toilet paper, a waste receptacle, a self-closing door, and a “wash hands” sign. This bill would require DOHMH to change its rules so that no points accrue for this violation if the condition is in a bathroom that is exclusively for the use of customers, rather than employees, as the Advisory Board recommended.

· Violation 10C on the Inspection Worksheet makes a violation if lighting is inadequate, or if permanent lighting is not provided in food preparation areas, washing areas, and storage rooms. This bill would require DOHMH to change its rules so that no points accrue for this violation, as the Advisory Board recommended.

· Violation 4A on the Inspection Worksheet makes a violation if a Food Protection Certificate is not held by a supervisor of food operations on the premises at the time of inspection. This bill would require DOHMH to change its rules so that a first-time violation of this provision qualifies as a condition level four, rather than five, condition, resulting in the accrual of no more than five points, down from the current accrual of 10 points for this violation, as the Advisory Board recommended.

· Violation 6B on the Inspection Worksheet makes a violation if tobacco is used, or eating or drinking from an open container occurs, in the food preparation, food storage, or dishwashing areas. This bill would require DOHMH to change its rules so that this violation accrues only in food preparation areas, not food storage or dishwashing areas, as the Advisory Board recommended.
· A Health Code provision, which does not yet have a DOHMH rule analogue, requires unpasteurized juice to include, among other things, a warning label that it may contain harmful bacteria that can cause illness. This bill would require any DOHMH rule that is based on this requirement in the context of restaurant inspections to result in the accrual of no more than five points, as the Advisory Board recommended.

Int. No. 1571 would take effect 120 days after its enactment.
Int. No. 1103

By Council Members Barron, Cohen, Palma and Williams
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring signage about the risks of sugars and other carbohydrates for people with diabetes and prediabetes 
Be it enacted by the Council as follows:

Section 1. Chapter 15 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-1506 to read as follows:


§ 17-1506 Required diabetes information signage. a. Every food service establishment that sells food for consumption on the premises of such establishment shall display the poster created by the department pursuant to subdivision b of this section in a conspicuous location within such establishment.


b. The department shall create a poster containing information on the risks of excessive sugar and other carbohydrate intake for diabetic and prediabetic individuals. Such poster shall be made available to food service establishments in covered languages.


c. Any person who violates subdivision a of this section, or any rules promulgated pursuant to this section, shall be liable for a civil penalty of not more than $500, recoverable in a proceeding before any tribunal established within the office of administrative trials and hearings or within any agency of the city of New York designated to conduct such proceedings, except that a person shall not be subject to such civil penalty for a first-time violation of subdivision a of this section, or any rules promulgated pursuant to this section, if such person proves to the satisfaction of the department, within thirty days of the issuance of the notice of violation and prior to the commencement of an adjudication of the violation, that the violation has been cured. The submission of proof of a cure shall be deemed an admission of liability for all purposes. The department shall permit such proof to be submitted electronically or in person. A person may seek review, before the tribunal within any agency of the city of New York designated to conduct such proceedings, of the determination that the person has not submitted proof of a cure within fifteen days of receiving written notification of such determination.
§ 2. This local law takes effect 120 days after it becomes law, except that the department of health and mental hygiene shall take such actions are as necessary for the timely implementation of this local law, including the creation of a poster pursuant to the requirements of section 1 of this local law and the promulgation of rules, prior to such effective date.
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Int. No. 1263
 
By Council Members Dromm, Chin and Menchaca
 
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring the department of health and mental hygiene to report on the results of inspections of food service establishments operated in or by schools
 
Be it enacted by the Council as follows:
 
Section 1. Chapter 15 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-1506 to read as follows:
§ 17-1506 a. Definitions. For the purposes of this section, the following term has the following meaning:
School food service establishment. The term “school food service establishment” means a food service establishment operated in or by a public or private elementary, junior high or secondary school where more than six children are received for instruction and subject to the provisions of article 81 of title 24 of the New York city health code.
b. The department shall post to its website all available inspection results showing each school food service establishment’s degree of compliance with the provisions of the New York city health code, the state sanitary code and other applicable laws that require such establishments to operate in a sanitary manner so as to protect public health. 
§ 2. This local law takes effect 120 days after it becomes law, except that the commissioner of the department of health and mental hygiene may take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date.
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Int. No. 1456
By Council Members Koslowitz, Cabrera, Grodenchik, Lancman, Deutsch, Salamanca, Richards, Cornegy, Barron, Gentile, Constantinides and Menchaca
..Title

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring mobile food vendors to post letter grades received for sanitary inspections

..Body

Be it enacted by the Council as follows:

Section 1. Section 17-306 of the administrative code of the city of New York is amended by adding a new subsection t to read as follows:

t. “Inspection results placard”. A laminated placard, the form and manner of which shall be determined by the commissioner by rule, issued by the department to the vendor within 72 hours after the completion of a sanitary inspection by the department. Such placard shall contain a letter grade corresponding to the results of the inspection.

§2. Subdivision c of section 17-311 of the administrative code of the city of New York is amended to read as follows:

c. The permit plate and most recent inspection results placard shall be firmly affixed to the vending vehicle or pushcart in a conspicuous place. 
§3. This local law takes effect 120 days after it becomes law, provided, however, that the commissioner shall take any actions necessary for its implementation prior to such effective date including, but not limited to, the promulgation of rules.
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12/29/16
Int. No. 1571

By Council Members Johnson, Chin and Mendez
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to reforming the city’s restaurant inspection program
Be it enacted by the Council as follows:
Section 1. Section 17-1501 of the administrative code of the city of New York is amended by adding new subdivisions l and m to read as follows:

l. “Reinspection” shall have the meaning it is given in section 23-01 of title 24 of the rules of the city of New York.

m. “The results of an adjudication” means violations alleged in the notice of violation relating to an initial inspection or a reinspection that were either admitted by the food service establishment or sustained by a hearing examiner of the office of administrative trials and hearings.
§ 2. Chapter 15 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-1506 to read as follows:

§ 17-1506 Intervals Between Inspection Cycles. a. The department shall wait at least one year to conduct an initial inspection to commence a new inspection cycle, or to otherwise conduct a sanitary inspection, for any food service establishment that receives fewer than 14 points on at least one of the following:

1. an initial inspection;

2. a reinspection; or

3. the results of an adjudication.

b. The department shall not conduct a reinspection of a food service establishment prior to such time as it has had an opportunity to be heard by a hearing officer at the office of administrative trials and hearings pursuant to subdivision d of section 23-07 of title 24 of the rules of the city of New York and section 81.51 of the health code. 

c. Notwithstanding subdivision a, the department may conduct a sanitary inspection of a food service establishment otherwise covered by the provisions of this section if the department believes that failing to conduct such an inspection could pose a substantial risk to public health if at least one of the following two conditions has been met:

1. the food service establishment has been the subject of complaints from the public of unsanitary conditions since its last sanitary inspection; or 

2. the department believes that the food service establishment may have been compromised following an environmental emergency.

§ 3. The department of health and mental hygiene shall make changes consistent with the following to appendix 23-a of title 24 of the rules of the city of New York:

a. For violation 8B, no points shall accrue unless there is evidence of vermin associated with the violation.

b. For violations 10A and 10J, no points shall accrue if the condition is in a bathroom that is exclusively for the use of customers, rather than employees.

c. For violation 10C, no points shall accrue.

d. For violation 4A, a first-time violation of this provision qualifies as a condition level four, rather than five, condition resulting in the accrual of no more than five points.

e. For violation 6B, it shall not be a violation to engage in the applicable behavior in food storage or dishwashing areas.

f. For any provision of such appendix relating to the requirement established in subdivision e of section 81.04 of the health code, specify that the violation of any such provisions shall result in the accrual of no more than 5 points.
§ 4. This local law takes effect 180 days after it becomes law.
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