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..Title

A Local Law to amend the administrative code of the city of New York, in relation to the sale and financing of used automobiles by secondhand automobile dealers
..Body

Be it enacted by the Council as follows:
Section 1. Section 20-264 of subchapter 11 of Chapter 2 of Title 20 of the administrative code of the city of New York, is amended to read as follows:
§ 20-264. Definitions. a. As used in this subchapter, the following terms have the following meanings:

[a.]Dealer in second-hand articles. [Whenever used in this subchapter, t]The [words]term “dealer in second-hand articles” [shall] means any person who, in any way or as a principal broker or agent:

1. Deals in the purchase or sale of second-hand articles of whatever nature, or

2. Accepts or receives second-hand articles as returns of merchandise or in exchange for or for credits on any other articles or merchandise, or

3. Deals in the purchase or sale of any second-hand manufactured article composed wholly or in part of gold, silver, platinum or other metals, or

4. Deals in the purchase or sale of old gold, silver, platinum or other precious metals, or

5. Deals in the purchase of articles or things comprised of gold, silver, platinum or other precious metals for the purpose of melting or refining, or

6. Engages in melting previous metals for the purpose of selling, or

7. Deals in the purchase or sale of pawnbroker tickets or other evidence of pledged articles, or

8. Not being a pawnbroker deals in the redemption or sale of pledged articles, or

9. Deals in the purchase or sale of any used electrical appliance, electronic equipment or component parts.
Secondhand automobile dealer. The term “secondhand automobile dealer” means a dealer in second-hand articles that deals in the purchase or sale of second-hand automobiles.

b. Nothing contained in this subchapter shall be construed to apply to:

1. Pianos, books, magazines, rugs, tapestries, artists' burlaps, painting, sculpture, drawings, etchings and engravings;

2. The first purchase or sale in the city of any imported second-hand article;

3. The acceptance or receipt of merchandise which is not second-hand as a return, exchange, or for credit or refund if such merchandise was originally purchased as new merchandise from the person accepting or receiving the same, nor to the resale of such merchandise;

4. The acceptance or receipt of second-hand merchandise as a return, trade-in, exchange, or for credit or refund if such merchandise was originally purchased as new merchandise from the person accepting or receiving the same, nor to the first subsequent sale or exchange of such merchandise to any person other than an ultimate consumer;

5. The first sale, at retail of merchandise which has been rebuilt by the manufacturer or vendor originally manufacturing it, or the licensed agents thereof, and sold as factory rebuilt merchandise.

c. The burden of proof that an article was originally purchased from the person accepting or receiving it, that it was the first subsequent sale or exchange thereof to a person other than an ultimate consumer or that it was a first sale at retail of such factory rebuilt merchandise shall be upon the person asserting the same. Evidence of an existing trade-practice in the city, if any, shall be admissible for the purpose of determining whether or not merchandise is second-hand.
§ 2. Title 20 of the administrative code of the city of New York is amended by adding a new section 20-268.1 to read as follow:
§ 20-268.1 Financing terms for purchase of secondhand automobiles.
a. Definitions. For the purposes of this section:

Financing. The term “financing” means any agreement, including a loan, installment agreement, or deferred payment plan where the buyer agrees to make payments subsequent to the execution of a contract for sale, regardless of whether the payments are made to the secondhand automobile dealer or to a third-party assigned the agreement.
Retail installment contract. The term “retail installment contract” means an agreement, entered into in the city of New York, pursuant to which the title to, the property or a security interest in or a lien upon an automobile, which is the subject matter of a retail instalment sale, is retained or taken by a secondhand automobile dealer from a buyer as security, in whole or in part, for the buyer's obligation.  The term includes such an agreement wherever entered into if executed by the buyer in the city of New York and if solicited in person by a salesman or other person acting on his own behalf or that of the secondhand automobile dealer. The term also includes a contract whereby a security interest in favor of the secondhand automobile dealer is created or retained and a contract for the bailment or leasing of an automobile by which the bailee or lessee contracts to pay as compensation for its use a sum substantially equivalent to or in excess of its value and by which it is agreed that the bailee or lessee is bound to become, or for no other or for a nominal consideration has the option of becoming, the owner of the automobile upon full compliance with the terms of the contract.
Retail installment sale. The term “retail installment sale” means a sale of a secondhand automobile by a secondhand automobile dealer to a buyer for a time sale price payable in two or more instalments, payment of which is secured by a retail instalment contract. The cash sale price of the automobile, the amount, if any, included for insurance, official fees and credit service charge shall together constitute the time sale price.
b. Disclosure. 1. Prior to the execution of any retail installment contract for the purchase of a secondhand automobile, a secondhand automobile dealer that offers financing to a buyer of a secondhand automobile or assists the buyer to obtain financing from a lender shall provide to such buyer in writing all disclosure required by the federal truth in lending act and article 9 of the personal property law in addition to the following disclosure, in at least 12-point type, in the language in which the retail installment contract was negotiated, and the receipt of which such buyer must acknowledge by signing or initialing in writing:
READ BEFORE YOU SIGN
· Do not sign if any spaces are left blank. You are entitled to a copy of this contract.
· You are not required to obtain financing through the dealer.  You may seek financing from another lender or pay cash for the automobile. 
· The lowest annual percentage rate offered by a finance company to you for the purchase of this automobile was (INSERT AMOUNT)%.
· You are being charged a $ (INSERT AMOUNT) fee by the dealer to arrange financing in connection with your purchase of the automobile.
· This is a contract between you and the dealer.  After you sign this contract, the dealer may transfer this contract to another party, which will obtain the right to receive payments from you due under the contract.  The dealer must notify you of the party that receives that right immediately after the transfer occurs.

c. No mandatory financing.  A secondhand automobile dealer shall not require a consumer to accept financing or assistance in obtaining financing from a lender as a condition for the purchase of an automobile.
d. Conditional sale contract.  No retail installment contract for the purchase of a secondhand automobile shall include a term rendering the contract voidable, subject to modification or otherwise not binding upon the secondhand automobile dealer because of the dealer’s inability or unwillingness to sell, assign or otherwise transfer the contract to a third party after execution of the contract.
e. Payment price packing. 1. A secondhand automobile dealer shall not falsely represent to a consumer of an automobile that the dealer cannot or will not provide financing unless the purchase includes additional goods, accessories, services, products or insurance sold in conjunction with the purchase of the automobile including, but not limited to, extended warranties, security products, protectants, credit life or gap insurance, or that such additional goods, accessories, services, products or insurance are free or included in the price of the automobile or the financing. 
2.  Prior to the execution of any retail installment contract, a secondhand automobile dealer shall clearly and conspicuously disclose in a form prescribed by the commissioner and signed or initialed in writing by the buyer:
(a) The price of each additional item, including goods, accessories, service, products or insurance offered for sale with the automobile; and
(b) The total cost and monthly payments, including financing, to purchase the automobile (i) with each such additional item included, (b) without any such items included, and (c) with all such items included.
f. False information provided to lender or finance company.  A secondhand automobile dealer, or employees or agents thereof shall not in connection with the sale or offer for sale of a secondhand automobile:

1.  Prepare, participate, assist or direct any person to prepare, participate or assist in the submission of a false, misleading, or deceptive credit application or contract to a lender or finance company; or
2.  Request or allow a buyer to sign a blank or incomplete credit application or contract.

g. Waiver prohibited.  No retail installment contract or other contract related to the purchase of a secondhand automobile may require the buyer to waive any of the protections provided by this section. 

h.   Records and reports. 1.  A secondhand automobile dealer shall maintain the following records relating to the sale of a secondhand automobile for six years after the date on which each retail installment contract, loan or credit agreement was entered into by the buyer:

(a) A copy of all documents related to the sale of each automobile, including the bill of sale, retail installment contract, and other documents prescribed by the commissioner pursuant to rule.    

 (b) A copy of every written disclosure provided to and signed or initialed by the buyer pursuant to this section.

2.  The commissioner may conduct inspections and audits of the records to be kept pursuant to this subsection in order to monitor compliance with this section.
3. A secondhand automobile dealer shall maintain a report, updated monthly and in a format to be designated by the commissioner. The report shall be made available upon request, and shall be submitted to the department on a schedule to be prescribed by rule, but in no instance less than once in every 12 month period. The report shall include: 
(a) The total number of secondhand automobiles sold; 
(b) The total number of secondhand automobile sales that were financed by the secondhand automobile dealer; and
(c) Such further information as the commissioner may prescribe by rule. 
§ 3. Title 20 of the administrative code of the city of New York is amended by adding a new section 20-268.2 to read as follow:

§ 20-268.2 Automobile contract cancellation option agreements.

a. A secondhand automobile dealer shall not execute a contract for sale without offering the buyer an automobile contract cancellation option agreement that allows such buyer to return the automobile without cause.

b. A secondhand automobile dealer may not charge a buyer more than $50 for the contract cancellation option.

c. To comply with subdivision a, an automobile contract cancellation option agreement shall be contained in a document separate from any sales, purchase, or financing agreement or contract, and shall contain, at a minimum, the following:

1. The name of the secondhand automobile dealer and the buyer;
2. A description of the secondhand automobile and the vehicle identification number of such automobile;
3. A statement specifying that the buyer may exercise the right to cancel the purchase under the automobile contract cancellation option agreement and return the automobile to the secondhand automobile dealer no later than the dealer’s close of business on the second day following the day on which the automobile was originally delivered to the buyer;
4. A statement that clearly and conspicuously specifies the dollar amount of any restocking fee the buyer must pay to the secondhand automobile dealer to exercise the right to cancel the purchase under the automobile contract cancellation option agreement.  The restocking fee shall not exceed $200. The dealer shall apply the price paid by the buyer for the automobile contract cancellation option agreement toward any restocking fee.  The price for purchase of the contract cancellation option agreement is not otherwise subject to setoff or refund;
5. A statement specifying the maximum number of miles that the automobile may be driven after its original delivery by the secondhand automobile dealer to the buyer to remain eligible for cancellation.  A secondhand automobile dealer may not specify fewer than 250 miles in the automobile contract cancellation option agreement;
6. A statement specifying whether the secondhand automobile dealer provided the original titling and registration documents to the buyer at the time of sale.  If the secondhand automobile dealer provided the original titling and registration documents to the buyer at the time of sale, the buyer must acknowledge the receipt of such documents by signing or initialing the automobile contract cancellation option agreement next to this statement;
7. A statement that the buyer has the right to cancel the purchase and obtain a full refund, minus the purchase price for the automobile contract cancellation option agreement and that the right to cancel will apply only if, within the two-day period specified in the automobile contract cancellation option agreement, the following are personally delivered to the secondhand automobile dealer by the buyer:

(a) A written notice signed by the buyer, pursuant to paragraph 8 of this subdivision, exercising the right to cancel the purchase; 

(b) Any restocking fee specified in the automobile contract cancellation option agreement minus the purchase price for the automobile contract cancellation option agreement; 

(c) All original automobile titling and registration documents, if the secondhand automobile dealer provided such original documents to the buyer; and 

(d) the automobile, free of all liens and encumbrances, other than any lien or encumbrance created by or incident to the contract for sale, any loan arranged by the secondhand automobile dealer, or any purchase money loan obtained by the buyer from a third party, and in the same condition as when it was delivered by such dealer to the buyer, reasonable wear and tear and any defect or mechanical problem that manifests or becomes evident after delivery that was not caused by the buyer excepted, and which must not have been driven beyond the mileage limit specified in the automobile contract cancellation option agreement. The automobile contract cancellation option agreement may also provide that the buyer will execute documents reasonably necessary to effectuate the cancellation and refund and as reasonably required to comply with applicable law;
8. A written notice that a buyer may elect to sign in the event such buyer decides to exercise the option to cancel offered in the automobile contract cancellation option agreement. Such notice shall clearly and conspicuously specify the last date and time by which the option to cancel may be exercised, followed by a line for the buyer’s signature.  A particular form of statement is not required, but the following statement is sufficient: “By signing below, I elect to exercise my right to cancel the purchase of the automobile described in this agreement.”  The buyer's delivery to the secondhand automobile dealer of the automobile contract cancellation option agreement with the buyer's signature following this written notice shall constitute sufficient written notice exercising the right to cancel the purchase pursuant to paragraph 7, subparagraph (a).  Such dealer shall provide the buyer with a duplicate of the statement required by this paragraph to enable the buyer to return the signed cancellation notice and retain a copy of the automobile contract cancellation option agreement.

d. 1. No later than the second day following the day on which the buyer exercises the option to cancel the purchase in compliance with the automobile contract cancellation option agreement, the secondhand automobile dealer shall cancel the contract and provide such buyer with a full refund, including any sales tax collected in connection with the purchase.

2. If the buyer entered the automobile contract cancellation option agreement, the secondhand automobile dealer shall retain any automobile the buyer provided to such dealer as a down-payment or trade-in until the buyer exercises the option to cancel or the right to cancel expires.  If the buyer exercises the option to cancel the purchase, the secondhand automobile dealer shall return to the buyer, no later than the day following the day on which the buyer exercises the option to cancel the purchase, any automobile the buyer provided to such dealer as a down-payment or trade-in.  If such dealer inadvertently sold or otherwise transferred title to such automobile as a result of bona fide error, notwithstanding reasonable procedures designed to avoid that error, such sale or transfer of title shall not be considered a violation of this paragraph, and the full refund described in paragraph 1 of this subdivision shall include the retail market value of such automobile provided as a down-payment or trade-in, or its value as stated in the contract or purchase order, whichever is greater.

e. Notwithstanding subdivision a of this section, a secondhand automobile dealer is not required to offer an automobile contract cancellation option agreement to a person who exercised the option to cancel the purchase of an automobile from such dealer pursuant to an automobile contract cancellation option agreement during the immediately preceding 30 days.


f. A secondhand automobile dealer is not required to give notice to a subsequent buyer of the return of a vehicle pursuant to this section.  This subdivision does not abrogate or limit any disclosure obligation imposed by any other law. 

g. This section does not affect or alter the legal rights, duties, obligations, or liabilities of the buyer, the secondhand automobile dealer, or such dealer’s employees, agents or assignees, that would exist in the absence of an automobile contract cancellation option agreement.  The buyer is the owner of the automobile upon delivery and until such automobile is returned to the secondhand automobile dealer pursuant to an automobile contract cancellation option agreement.

h. Nothing in this section is intended to affect the ability of the buyer to rescind the contract or revoke acceptance under any other law.

i. A secondhand automobile dealer shall maintain a copy of each executed automobile contract cancellation option agreement and all documents related to such agreement for six years after the date the agreement was executed by the buyer.  The commissioner may conduct inspections and audits of the records to be kept pursuant to this section in order to monitor compliance.
j. The first page of any bill of sale shall include the following notice in bold and in at least 12-point type:

§ 4. Title 20 of the administrative code of the city of New York is amended by adding a new section 20-268.3 to read as follow:

§ 20-268.3 Automobile contract documents to be provided in advance.  

a. A secondhand automobile dealer that negotiates a contract with a buyer, including, but not limited to, a retail installment contract, bill of sale, automobile contract optional cancellation agreement, or service contract, must provide to the buyer, in advance of execution, a copy of that contract, and all documents incorporated or referenced in that contract, in the language used by such dealer and the buyer to negotiate that contract.

§ 5. Section 20-275 of the administrative code of the city of New York, as amended by local law number 44 for the year 2015, is amended to read as follows:
a. Any person who [shall] violates any of the provisions of this subchapter or any rule or regulation issued thereunder shall be guilty of a class A misdemeanor and upon the first conviction be subject to a fine of at least [five hundred dollars]$500 and upon any subsequent conviction be subject to a fine of [one thousand dollars]$1000, [and/or] imprisonment of at least [fifteen]15 days, or both. Any person who violates sections 20-268.1, 20-268.2 or 20-268.3 of this subchapter or any rule or regulation issued thereunder shall be guilty of a class A misdemeanor and upon the first conviction be subject to a fine of at least $500, imprisonment of at least 15 days, or both, and upon any subsequent conviction be subject to a fine of $1000 and imprisonment of at least 30 days. 
   b.  Any person who violates any of the provisions of this subchapter or any rule or regulation issued thereunder shall be subject to a civil penalty of not more than [five hundred dollars]$500 for each violation; except that a person shall not be subject to such civil penalty for a first-time violation of section 20-270 or 20-271 of this subchapter or any rule or regulation issued thereunder, if such person proves to the satisfaction of the department, within [thirty]30 days of the issuance of the notice of violation and prior to the commencement of an adjudication of the violation, that the violation has been cured. The submission of proof of a cure shall be deemed an admission of liability for all purposes. The option of presenting proof that the violation has been cured shall be offered as part of any settlement offer made by the department to a person who has received, for the first time, a notice of violation of section 20-270 or section 20-271 of this subchapter or any rule or regulation issued thereunder. The department shall permit such proof to be submitted electronically or in person. A person may seek review, in the department's administrative tribunal, of the determination that the person has not submitted proof of a cure within [fifteen]15 days of receiving written notification of such determination.

c. Any person who violates sections 20-268.1, 20-268.2 or 20-268.3, or the rules promulgated thereto, shall be subject to a civil penalty of not less than $500 nor more than $1,000 for each violation.
d. The commissioner may suspend or revoke a secondhand automobile dealer license if the licensee violates the requirements of sections 20-268.1, 20-268.2, 20-268.3 or 20-271, or the rules promulgated thereto, provided, however, that the commissioner shall suspend or revoke a secondhand automobile dealer license upon the third violation by the licensee within three years of the first violation. 
§ 6. This local law takes effect 120 days after it becomes law, except that the commissioner may take such measures as are necessary for the implementation of this local law, including the promulgation of rules, prior to such date.
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THERE IS NO COOLING-OFF PERIOD UNLESS YOU


OBTAIN A CONTRACT CANCELLATION OPTION.





You cannot cancel this contract after you sign below simply because you change your mind, decide the vehicle costs too much, or wish you had acquired a different vehicle. 





However, New York City law does require a secondhand automobile dealer to offer to all buyers a 2 day contract cancellation option on secondhand automobiles, subject to certain conditions. See the automobile contract cancellation option agreement for details.





The automobile cancellation option agreement does not alter, limit or abrogate any rights you may have to cancel this agreement for legal cause, such as fraud, or pursuant to any state or federal laws, such as the New York State Used Car Lemon Law or any other applicable law.
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