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I.
Introduction
On Tuesday, January 31, 2017, the Committee on Consumer Affairs, chaired by Council Member Rafael Espinal, will hold a vote on Proposed Introductory Bill 436-A (Proposed Int. No. 436-A), a Local Law to amend the administrative code of the city of New York, in relation to authorizing a cure period for certain item pricing violations. On December 3, 2015, the Committee held a hearing on Introductory Bill 436. At that hearing, the Committee heard testimony from the Department of Consumer Affairs (“DCA”), various chambers of commerce, and representatives of the supermarket industry. 

II. 
Background
In New York City, food retail establishments must comply with an item pricing law, which requires that all products that are offered for sale be individually labeled with a price sticker.
 Most retail stores over a certain size are subject to the item pricing law.
 Certain items are exempt from the individual item-pricing requirement. These products include milk, eggs, fresh non-packaged produce, small snack items, food sold for immediate consumption on the premises, bulk food, tobacco products, some frozen items, and jarred baby food.
 Additionally, food retail establishments must ensure that any scanner used at check-out is accurate
 and may not overcharge for any item, regardless of whether the item pricing law applies to the item.
 Failure to comply with any of these provisions will result in fines ranging from $25 to $100 per violation.

Both the Council and the Administration have made a commitment to improving conditions for small businesses, including eliminating unnecessary fines or allowing curable violations, particularly where there is no risk posed to consumers. In 2015, DCA announced the fines it had assessed were cut in half, and surpassed their target to reduce fines by $5 million that year.
  

The retail food industry has argued that the wide use of computerized checkout technology and the high accuracy of price scanners have overtaken the need for individual sticker prices on each item offered for sale at a grocery store. During a 2011 hearing before this Committee, the industry testified that, due to volume of a constantly changing inventory, item pricing actually increased the likelihood of improper pricing.
 However, DCA testified at the December hearing that item pricing remains an important protection for consumers, particularly seniors, those with limited English proficiency and low-income New Yorkers.
 
III. 
Int. No. 436 - A 

The City’s current item pricing law requires that a sticker price be affixed to every individual item, or stock keeping item, of every product, or stock keeping unit (SKU), that is offered for sale, except those products that are exempted. For example, each box of Honey Nut Cheerios is an item, and Honey Nut Cheerios, as a group, is a single product or SKU. Under current law, a violation is issued for each SKU for which five or more items are missing a price sticker. No violation is given for failure to item-price less than five items of a single SKU. Once the threshold of five is reached, the retailer will be assessed a violation for failure to item-price that SKU. Initially, Int. No. 436 added a second threshold level to an inspector’s assessment. The bill allowed DCA to issue a warning instead of a violation if less than five SKUs fail to comply with the City’s item pricing laws. 

At the December hearing, DCA recommended curable violations for first-time violators. The Agency noted that such violations would still be considered first violations and subsequent violations would be treated as recidivist, subject to penalty and incentive compliance. Additionally, DCA testified that the Agency keeps track manually of warnings issued. Inspectors used handheld devices that do not provide on the spot information regarding previous warnings. 
Based on DCA’s feedback, and the inability of inspectors to keep track of warnings, Int. 436-A was amended. 
IV. Analysis Proposed Int. No. 436-A


Proposed Int. No. 436-A as now amended allows retail stores to cure a first-time violation by submitting evidence within 30 days of the issuance of the notice of violation that proves to the satisfaction of the department, within 30 days of the issuance of the notice of violation that the violation has been cured. If cured, the retailer does not have to pay the civil penalty for the first-time violation. However, the civil penalty for a subsequent violation will be calculated as a second violation and so forth. 


Section 1 of Int. No. 436 would amend subparagraph a of paragraph 2 of subdivision f of section 20-708.1 of the Administrative Code, which details the monetary penalties to be assessed to a retailer for failure to comply with the City’s item pricing law, to provide that a retailer may cure a first-time violation. To avoid the payment of a civil penalty, the retailer must submit evidence that the violation has been cured within 30 days of the notice of violation and prior to the commencement of an adjudication of such notice of violation. 

Section 2 of the bill provides that the law would take effect immediately. 

Proposed Int. No. 436-A
 

By Council Members Espinal, Barron, Chin, Eugene, Koo, Koslowitz, Rodriguez and Ulrich

  

A Local Law to amend the administrative code of the city of New York, in relation to authorizing a cure period for certain item pricing violations

 

 Be it enacted by the Council as follows:

 

      Section 1. Subdivision f of section 20-708.1 of the administrative code of the city of New York, as added by local law number 84 for the year 1991, paragraph 2 as amended by local law number 70 for the year 2005, is amended to read as follows:

      f. Enforcement, penalties. 1. Upon the request of an inspector, the retail store representative shall afford the inspector access to the test mode of the checkout system in use at that retail store or to a comparable function of such system and to the retail price information contained in a price look-up function. No more than one inspection shall be conducted in any twenty-four hour period.

      2. In addition to the enforcement powers prescribed in sections 20-703 and  20-704  of  this code, the commissioner may, upon due notice, hold hearings to determine whether  violations of the provisions of this section have occurred. Such notice shall contain a concise statement of the facts constituting the alleged violation and shall set forth the date, time and place of the hearing. Upon a finding of a violation of the provisions of this section, the commissioner shall be authorized to impose a civil penalty as follows:

      (a)  [upon a first inspection] upon inspection, up to [twenty-five dollars]$25 for the first [twenty]20 violations and up to [fifty dollars]$50 for [the twenty-first and]each successive[violations] violation, total violations not to exceed [two thousand dollars]$2,000, except that a retail store shall not be subject to the civil penalty described above for a first-time violation or first-time violations of subdivision b of this section or any rule promulgated thereunder if such retail store proves to the satisfaction of the department, within 30 days of the issuance of the notice of violation or notices of violation and prior to the commencement of an adjudication of such notice or notices, that the violation or violations have been cured. The submission of proof of a cure shall be deemed an admission of liability for all purposes. The option of presenting proof that the violation or violations have been cured shall be offered as part of any settlement offer made by the department to a retail store that has received a notice of violation or notices of violation for a first-time violation or first-time violations of subdivision b of this section or any rule promulgated thereunder. The department shall permit such proof to be submitted electronically or in person. A retail store may seek review, in the department, of the determination that proof of a cure was not submitted within 15 days of receiving written notification of such determination.

(b) upon a second or subsequent inspection within [a two week  period]60 days of a violation, up to [fifty dollars]$50 for the first [twenty]20 [continued] violations, and up to [one hundred dollars]$100 for [the twenty-first and]each  successive [continued violations]violation, total violations issued  not  to exceed [eight thousand dollars]$8,000.

      3.  Each failure to comply with subdivision b of this section with respect to any one  stock  keeping  unit  shall  constitute  a separate violation,  provided,  however,  that  no violation shall be found where less than five stock keeping items of a particular stock keeping unit lack clearly readable item prices. Following an initial inspection, each inspection that finds a continuing violation with respect to a particular stock keeping unit cited within the previous fourteen days shall constitute a separate continued violation.

      § 2. This local law takes effect immediately.  
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� N.Y. Admin. Code §20-708.1(b)


� N.Y. Admin. Code §20-708.1(a)(3)


� N.Y. Admin. Code §20-708.1(c)


� N.Y. Admin. Code §20-708.1(d) 


� N.Y. Admin. Code §20-708.1(e) 


� N.Y. Admin. Code §20-708.1(h) 


� De Blasio Administration Reduces Fines Assessed by Consumer Affairs on Businesses in Half, Cuts Violations Issued by One Third Over Past Year, July 31, 2015 Available at � HYPERLINK "http://www1.nyc.gov/office-of-the-mayor/news/530-15/de-blasio-administration-reduces-fines-assessed-consumer-affairs-businesses-half-cuts" �http://www1.nyc.gov/office-of-the-mayor/news/530-15/de-blasio-administration-reduces-fines-assessed-consumer-affairs-businesses-half-cuts� 


� Oversight: DCA’s Enforcement of Supermarket Regulations. Hearing of the Committee on Consumer Affairs. January 6, 2011. Accessible on Legistar, available at � HYPERLINK "http://legistar.council.nyc.gov/MeetingDetail.aspx?ID=132418&GUID=0DE5FBC6-DE42-4170-B9F3-583436910C16" �http://legistar.council.nyc.gov/MeetingDetail.aspx?ID=132418&GUID=0DE5FBC6-DE42-4170-B9F3-583436910C16� 


� DCA Testimony to the City Council Consumer Affairs Committee, December 3, 2015
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