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TITLE: 
A Local Law to amend the Administrative Code of the city of New York, in relation to prohibiting employers from inquiring about or relying on a prospective employee’s salary history.
I. INTRODUCTION


On Tuesday, December 13, 2016, the Committee on Civil Rights (“the Committee”), chaired by Council Member Darlene Mealy, will hear Introductory Bill Number 1253 (“Int. No. 1253”), in relation to prohibiting employers from inquiring about a prospective employee’s salary history. Those invited to testify include representatives of the City Commission on Human Rights (“CCRC”), civil and human rights organizations, and other interested parties.
II. BACKGROUND
Despite efforts to narrow the gender pay gap since the 1960s, a woman working full-time in the United States still earns only 79% of what a typical man earns in a year.
 After generally narrowing between the 1970s and 1990s, the wage gap has largely remained fixed between 76 and 78 cents since 2001.
 Although the pay gap is narrower in New York State, at 87%, it results in a difference of $6,778 in median annual income between women and men working fulltime. Overall, women in New York State earn around $19.6 billion less than men in wages each year.
 Women of color are disproportionately hurt by the gender wage gap. Hispanic, Black or African American, and Asian women experience a wage gap of 46%, 55%, and 63% respectively, relative to white men in New York City.

Renewed focus on closing the gender wage gap has led many states, including New York, to pass legislation strengthening equal pay provisions by targeting some of the factors that perpetuate the gender pay gap. In October 2015, Governor Cuomo signed a group of bills referred to as the Women’s Equality Agenda, which expanded protections for women in the workplace by building on New York’s existing State laws. One of these bills, the “Achieve Pay Equity” bill, made several amendments to the State’s equal pay law. For instance, the bill narrows the instances in which an employer can justify salary discrepancies between male and female employees, and increases the burden on employers to justify these wage differentials.
 The bill also prohibits employers from forbidding their employees to inquire about, discuss, or disclose wage information, except under very limited circumstances,
 and increases the amount of liquidated damages that may be awarded under the New York labor law for failure to pay wages in the case of a willful violation.
 
While these measures increased transparency and made it more difficult for wage differentials to remain undetected, many advocates have endorsed prohibiting employers from seeking prospective employees’ salary histories as a means of proactively addressing the “anchoring effect” that salary histories, which follow women throughout their careers, can have on the gender pay gap.
 Nationally, Massachusetts has enacted legislation to this effect,
 and there is currently a bill before the New York State Senate seeking to prohibit “employers from seeking salary history from prospective employees.”
 California has passed similar legislation requiring that prior salary shall not, by itself, justify any disparity in compensation,
 and Colorado has considered similar legislation.
 
Under the New York City Human Rights Law, it is unlawful for an employer to discriminate against a person “in compensation or in terms, conditions or privileges of employment” on the basis of gender.
 When employers rely on prior salary histories to determine compensation, they perpetuate the gender wage gap.
 Int. No. 1253 would prohibit employers from making salary history inquiries or relying on salary history to determine a prospective applicant’s salary, helping to break the cycle of pay inequity by reducing the likelihood that women will be prejudiced by prior salary levels. 
III. ANALYSIS OF INT. NO. 1253
Section 1 of the Int. No. 1253 amends section 8-107 of the administrative code of the City of New York, which lists the unlawful discriminatory practices under the City’s Human Right’s Law (“HRL”), adding a new subdivision 25. Paragraph (a) of subdivision 25 would make it unlawful for employers to ask prospective employees about salary history or conduct a search of publicly available salary records, and to rely on prospective employee’s salary history in determining their salary at any stage of the employment process.

Paragraph (b) of subdivision 25 exempts employers from complying with the requirements in paragraph (a) if they conflict with any federal, state, or local law that authorizes the disclosure or verification of salary history for employment purposes. 
Int. No. 1253 would take effect 120 days after it becomes law. 
IV. CONCLUSION

The Committee looks forward to discussing the aforementioned proposed legislation, which relates to an issue of vital importance to the rights of New Yorkers.

Proposed Int. No. 1253

By the Public Advocate (Ms. James), Council Members Crowley, Cumbo, Rosenthal, Salamanca, Lander, Ferreras-Copeland, Williams, Richards, Palma, Dromm, Rose, Reynoso, Gibson, Espinal, Cornegy, Kallos, Koslowitz, Rodriguez, Dickens, Levine, Menchaca, Constantinides, Treyger, Torres, Miller, Mendez, Maisel, Chin, Barron, Mealy, Cohen and King
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting employers from inquiring about or relying on a prospective employee’s salary history
Be it enacted by the Council as follows:
Section 1. Section 8-107 of the administrative code of the city of New York is amended by adding a new subdivision 25 to read as follows:

25. Employment; prospective employee salary history. (a) It is an unlawful discriminatory practice for an employer, employment agency, employee or agent thereof: 
1. To inquire, in writing or otherwise, about the salary history, including, but not limited to, compensation and benefits, of an applicant for employment. For purposes of this subdivision, “to inquire” means to ask an applicant in writing or otherwise or to conduct a search of publicly available records or reports. 

2. To rely on the salary history of an applicant for employment in determining the salary amount for such applicant at any stage in the employment process, including the contract, unless such applicant, unprompted, willingly disclosed such salary history to such employer, employment agency, employee or agent thereof.

(b) This subdivision does not apply to any actions taken by an employer, employment agency, employee or agent thereof pursuant to any federal, state or local law that authorizes the disclosure or verification of salary history for employment purposes.
§ 2. This local law takes effect 120 days after it becomes law.
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