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Executive Summary
The Manhattan Borough President’s Office (MBPO) produced this
report to help more small businesses thrive and grow, because small
businesses have historically provided the majority of jobs for New Yorkers
and a gateway to the middle class, especially for immigrants and ethnic
communities.1

Over the past few years, however, the future of the city’s small businesses—and specifically street-level
retail stores and restaurants—has begun to look murky. High rents, corporate competition, and real estate
development deals are creating challenges over and above the ones small businesses typically face.
Activists have cited the speed with which commercial landlords move to evict small businesses to make
space available for a corporate franchise or a bank, which can and do pay substantially higher rents. These
evictions are having an impact on Manhattan’s commercial landscape. Vast stretches where mom-and-pops
once prevailed have disappeared from Clinton and Chelsea to Little Italy and the Bowery. Empty storefronts
persist for weeks, months, and even years, and more and more streetcorners are claimed by major banks and
corporate chains.
Launching a small business in New York City has never been easy. Of the thousands that open every
year, many close that same year. Landlords evict commercial tenants for a variety of reasons. Tenants close
up shop not just because of escalating rents but
also because of back taxes, damages or losses for
HOW BIG IS SMALL?
which they haven’t carried enough insurance, and
demographic changes among clientele. Regardless
Finding the data to help analyze the small busiof why small businesses close, when they do,
nesses targeted in this report was difficult because
everyone loses, because small businesses hire
there is no standard definition of “small.” We looked
locally, contract out services locally, make local
at how federal, state, and city agencies set the maxipurchases, and give New York City streets their
mum number of employees a business can have to
character.
qualify as a small business:
Based on what the MBPO heard from
Federal: Depending on industry sector, the U.S.
small business stakeholders, we’ve made
Small Business Administration (SBA) measures
recommendations under four categories: (1) help
business size by either the company’s dollar value or
small businesses cope in the current real estate
the number of employees. The Small Business Act
market, (2) improve government interaction with
defines small business as generally one with fewer
small businesses, (3) reform the city’s Commercial
than 500 employees.
Rent Tax, and (4) maximize resources among
The SBA further recognizes microbusiness as
government agencies.
an organization with fewer than five employees and
small enough to require little capital ($35,000 or
less) to get started.
State: New York defines small business as a
shop that employs fewer than 100 people.
Local: New York City’s Small Business Services
doesn’t give a hard number; rather, it encourages
any business to inquire about its services.
Clearly there’s a need for better integration of
benchmarks and criteria between different levels
of government when it comes to smaller shops. It
would be great to have common thresholds. We
believe that the majority of storefronters our recommendations will help are businesses with 15 or
Special thanks to Lucian Reynolds of the MBPO Land Use
fewer employees.
Division for his extensive work on this report.
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New York City has been fertile
ground for small businesses
Successful small businesses make our city stronger,
bolstering our unique identity and helping to revitalize
neighborhoods. They provide a broad range of essential
services—such as washing clothes, repairing shoes, and
cooking and delivering food—and often go beyond that,
exposing their customers to new products or experiences.

Although New York is one of the world’s most expensive and competitive places to
do business, entrepreneurs with one or only a handful of employees are undeterred from
entering the ring. According to an October 2014 report by the Center for an Urban
Future, firms with fewer than five employees constituted the bulk of growth in new
businesses in New York City between 2000 and 2013, providing a net gain of 31,421 jobs.2
These numbers, of course, reflect the meteoric growth in digital and tech
startups, buoyed by an array of Silicon Alley co-working spaces like New Work City
and AlleyNYC.3 In addition, according to U.S. Census data compiled by the Center for
an Urban Future, 7.9% of Manhattan residents were self-employed (meaning “in own
not-incorporated
businesses”)
inemployee
2012, a larger
Growth rate in quantity
of 100+
firms share of the workforce than in any other
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INTERVIEWEES

firms with fewer than 20 employees constitute over 90% of the businesses in the New
5
Patreinnah Acosta-Pelle, York metropolitan area.
U.S. Census data on business patterns for Manhattan (New York County)
Business Development
Advisor and Consultant,
between 2002 and 2012 reveal some interesting trends.6 For instance, the number of
Harlem Congregations for
businesses with fewer than 99 employees and more than 99 employees varied by only a
Community Improvement
few percentage points in 2010. The number of food establishments with fewer than
Curtis Archer, President,
Harlem Community
99 employees appeared to be unaffected by the 2008 recession, increasing steadily
Development Corporation
by 25% over 2002 levels. Finding success in the restaurant business is notoriously
Sean Basinski, Director,
difficult, but there seems to be no limit in the number of entrepreneurs attempting to
Street Vendor Project
do so in Manhattan.
Wellington Chen, Exec.
Dir., Chinatown BID
The focus of this report is what we call storefronters—retail stores/services
Kerri Culhane, Associate
and food purveyors/restaurants that rely on street-level customer activity for their
Director, Two Bridges
success—and therein lies the challenge. In a booming commercial real estate market,
Neighborhood Council
Alexandra Hanson, Policy chain stores don’t need to be profitable to afford their lease, because the street-level
Director, NYS Ass’n for
location may be more useful as an advertisement than as a means to profitably move
Affordable Housing
merchandise. Storefronters, on the other hand, struggle mightily to pay $65.14
William Kelley, Exec. Dir.,
per square foot—the average Manhattan asking rent in the fourth quarter of 2014
Village Alliance
according to Avison Young.7
Sung Soo Kim, President
and CEO, Korean American
The types of small businesses we seek to help are independent (not part of a
Small Business Service
national chain and not franchisees), responsive to a neighborhood clientele, and
Center of New York
have often built their businesses with very little capital, using their life’s savings or
Doug Kleimann, NY Real
getting loans from friends or family. Franchisees are often similar to our targeted
Estate Sales Associate
Tim Laghlin, Exec. Dir.,
storefronters, but the nature of the franchise allows them certain economies of scale
Lower East Side BID
and advertising support that are not enjoyed by those who fit our definition.
Jamie McDonald, author
When small businesses are replaced with chain banks or chain drugstores,
of New York Originals: A
Guide to the City’s Classic
the market fails both the business owners and New Yorkers who prefer unique and
Shops and Mom and Pops
specialized services. It also fails the economy. As noted urban theorist Jane Jacobs
Danny Meyer, CEO, Union
discussed in a 2003 interview, “The general idea at the time I wrote The Economy of
Sq. Hospitality Group
Scott Millstein, Exec Dir., Cities was that small businesses were . . . no longer of any importance. It’s only a few
CORO New York
years ago that it became the accepted new wisdom—which is true—that most of the
Leadership Center
jobs added in an economy are added in small businesses, not from growth in already
Ramon Murphy, Pres.,
large businesses.” 8
Bodega Ass’n of the U.S.
Bernadette Nation,
Director, City Business
Assistance Program, NYC
Small Business Services
Angelina Ramirez, Exec.
Dir., Washington Hts. BID
Carlina Rivera, Program
Manager, Good Old Lower
East Side
Sara Romanoski, Managing Director, East Village
Community Coalition
Penny Ryan, District
Manager, Community Bd. 7
Fred Owens, Development
Dir., Project Enterprise
Nancy Ploeger, President,
Manhattan Chamber of
Commerce
Martha Soffer,
Economic Development
Specialist, Small Business
Administration
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Challenges to
making it in Manhattan
This report was shaped by what we heard during
interviews with individuals from a wide spectrum of
organizations in neighborhoods in all parts of Manhattan
(see sidebar at left). These interviews gave us critical
perspective on the market, on the damage that large rent
increases are causing storefronters, and on challenges
these entrepreneurs face daily.
Rising commercial rent and changing clientele

We’ve all seen businesses close under sad but recognizable circumstances.
Most often, the market just does not exist for their product or service. Even wellestablished firms can be done in by credit problems, changes in management
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costs, or retirement. Recently, however, New Yorkers have seen something different
happening: the closing of businesses that have stood the test of time and enjoy healthy
patronage from the neighborhood and surrounding city. The reason: large-scale
increases in commercial rents.
As more ultra-high-income individuals move into New York City, property values
and rents escalate, and owners of ground-floor retail spaces search for the new market
ceiling. Many are avoiding locking themselves into 10- or 15-year leases at a price per
square foot that may turn out to be below that of neighboring buildings. Instead, they
are keeping their stores vacant until they land a tenant who accepts a higher rate, which
establishes a new market norm.
Businesses that can’t adapt their models to afford higher rents can do nothing but
close. If banks and chain drug stores are the only tenants that can afford top-market
prices, New York City will see greater numbers of storefronters going under.
With rising rents come new clientele, and a marked change in neighborhood
demographics can significantly alter shopping patterns. The dissipation of an ethnic
enclave could reduce demand for certain goods or services, even if the incoming
population has the same purchasing power.9 Many small businesses consider a shift in
strategy risky, but their failure to alter their business strategy is just as risky. A shift in
neighborhood tastes could necessitate additional investment—for instance, a capital
investment like a new display counter or funding to cover the retraining of employees to
provide a new service—that the owner is unable to afford.

Ill-informed management decisions

In speaking with Bernadette Nation, Director of the City Business Assistance
Program at New York City’s Department of Small Business Services (SBS), we learned
more about what causes businesses to fail. In the wake of natural or manmade disasters—
for instance, building fires and flooding—SBS’s program helps business owners pick up
the pieces, connecting them to emergency response programs and helping them negotiate
with insurance companies.
Here are some common small business pitfalls Ms. Nation cited:10
Not carrying enough insurance. Though businesses are usually required to buy
insurance as part of their lease, many buy bare-minimum policies that prove insufficient
for each type of coverage.
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Delaying tax payments. Many small businesses elect to pay their state sales tax annually
rather than quarterly, which gives them more time to dip into money that should be
earmarked for the state. To further complicate matters, the state may not contact the
business about unpaid sales tax until the second or third year, whereupon the owner might
not have properly accounted for the sales tax revenues and is unable to pay.
Not budgeting for utilities. New small business owners are often unaware that utilities
treat business customers differently from residential customers: if they fall behind on their
payments, Con Edison will cut off electricity and gas to the shop.

Lack of readiness to change or expand

Communities can change a lot over the course of a 15-year lease. If a business
serves a neighborhood of young families with strollers, they may need to reflect on their
business plan if a decade passes and children become adolescents but young families are
no longer moving in. Consumption patterns change as well. Family bakeries and bagel
shops have had a wild ride as tastes have changed from no-carb to whole-grain bread to
gluten-free products.
Some small business owners may fear change, especially if they have been running
their business the same way for a long time. These businesses would benefit from
an organization that could help them identify the new market and make any needed
adjustments to their strategy.
Changing consumer tastes might force business owners to carry more expensive
products that would require taking out a loan. But because many small businesses have
been built from personal savings or loans from friends or family, their owners don’t have
experience gathering the paperwork to successfully apply for a loan. Moreover, many fear
an application that requires them to be transparent about their business’s financial history
and future.
Both New York State’s Empire State Development Corporation (ESDC) and the
federal government’s Small Business Administration (SBA) have loan programs for small
businesses. Independent microloan organizations like Accion and Grameen America serve
needs that are too small for traditional banks and credit unions. If more small businesses
could be connected with these services, more would succeed.

Business-inhibiting laws and policies

Although city, state, and federal governments all have agencies that respond to the
needs of small businesses, government can also restrict business when enforcing those
zoning codes, laws, and regulations to protect the public’s interests. These inhibitors
include:
Rigid zoning codes. New York City’s Zoning Resolution dictates whether a business
can operate in any of the five boroughs. Business types are separated into groups, and each
group may be included in one or more zoning districts or commercial overlays. The city’s
current zoning system distinguishes between residential, commercial, and manufacturing
uses. Exceptions can be made as some commercial districts may be built with residential
units and certain commercial establishments are allowed in some manufacturing zones.
These rigid descriptions do not leave much room for interpretation, and storefronters
need room to innovate.11 Real estate development is an incredible opportunity to add
ground-floor commercial units to the market and increase Manhattan’s overall supply.
Unfortunately, many new commercial spaces are built out in large dimensions that please
investors but not storefronters, who are unable to justify spacious floor plans suited to
chain pharmacies and banks.12
Uncooperative agency inspectors. Various New York City agencies interface
with small businesses to ensure that they comply with regulations—the Department
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of Consumer Affairs (DCA), the Department of Sanitation (DSNY), the Department of
Transportation (DOT), and the Department of Health and Mental Hygiene (DOHMH).
The DCA protects New Yorkers from business practices that may cause economic
or physical harm—for instance, misleading product signage, availability of receipts, and
the sale of expired over-the-counter medicine. For many storefronters, the DCA is their
principal contact with city government. But for many of the small business owners we
interviewed, DCA inspectors were perceived as taking a guilty-until-proven innocent
approach, viewing business owners as willfully negligent or perhaps even as scam artists.
As people making a life for themselves, storefronters are not inclined to look for
problems. If the owner is discovered to have unknowingly violated a regulation, he or she
should be given the opportunity to learn from this mistake and be fined only if the situation
is not corrected. This situation is compounded by the fact that each city agency deploys
its own inspectors with specific checklists, subjecting small businesses to at least four
different visits and complex interactions over regulation.
Commercial Rent Tax. If you are an entrepreneur who does business between 96th
Street and Chambers Street in Manhattan, the cost of doing business will likely include
the Commercial Rent Tax. For the most part, this is a tax levied on for-profit commercial
tenants paying at least $250,000 per year in gross rent. It turns out that this threshold is
easier for a small business to reach than one might expect.
To calculate gross rents, the city looks at how much a business pays its landlord every
month per the requirements of its lease. Gross rent takes other costs into account, such
as property taxes. Many commercial leases have pass-through clauses that make a lessee
pay any increase in property taxes for their space. So if their landlord’s property taxes
increase, the tenant will have to pay the difference; what the tenants pay in property taxes
is included in what is considered gross annual rent. This tax-on-a-tax punishes successful
business owners for improving their neighborhoods.
Opportunities and challenges for street vendors. Street vendors are storefronters
without a brick-and-mortar location. This style of retail should be a very low-cost, lowrisk way to enter the marketplace, as the vendor doesn’t need a commercial lease and may
be able to get his/her business up and running with little or no credit. In reality, however,
street vendors’ overhead is often higher than anticipated. They may be operating from a
table or cart, but their equipment and inventory may need to be transported and must be
safely stored when not in use, which can be costly.
The city recognizes street vendors as a legitimate business type, but policies that
limit the expansion of street vending constrain opportunity. The city capped the number
of street vendor licenses in 1979 and has not been taking new names on the waiting list
since 1992. (There are exemptions for U.S. military veterans or First Amendment vending
like newspapers and magazines.) The city also makes it difficult for street vendors to
contract private carting services for their business waste (which can result in business
waste ending up in overflowing public trash receptacles).13

Gaps in government support

Government agencies—New York City’s SBS prime among them—provide very useful
resources to help small businesses. New York State’s ESDC and Harlem Community
Development Corporation (Harlem CDC), along with the federal government’s SBA, have
offices that provide small business support. Like the regulatory agencies, these agencies
seek to improve the lives of New Yorkers, but sometimes gaps in service occur.
Department of Small Business Services. SBS helps demystify the process of getting
a business up and running and overseeing New York City’s Business Improvement Districts
(BIDs). Although SBS works hard to lower the barrier to entry for small businesses of every
class, our interviews revealed a handful of issues that reduce its effectiveness.

7

While SBS offers impressive services for those preparing to establish a business
that conforms to current laws and regulations,14 the same types of services are not
available for street vendors who may or may not hold a license but want to expand into
a brick-and-mortar location. Such a service is sorely needed as New York City has no
lack of entrepreneurs. This SBS service could assist them in launching informal-sector
businesses or helping legitimate microbusinesses as they grow to stay in compliance with
laws and regulations that previously did not apply to them.
SBS provides services to storefronters that could be complemented by available
state and federal services. Unfortunately, the city does not appear to be coordinating its
efforts with ESD, SBA, or other agencies. SBS is best situated to provide small businesses
with individualized assistance. Entrepreneurs would be better served if SBS coordinated
its services with those of other agencies, making referrals to clients and tracking when
this is done.
Business Improvement Districts. BIDs are credited with improving the look and
feel of commercial areas by providing additional sanitation services and beautifying the
area with plantings and tree care. Many BIDs, like that in Washington Heights, provide
an expansive slate of services to small businesses by conducting market research and
lobbying on their behalf.
Because BIDs are primarily funded by an assessment on real properties within
the district’s boundaries, many of our interviewees expressed dismay that the funding
mechanism makes BIDs beholden to property owners over all other constituents. It makes
sense that BIDs seek to improve property values for the entities that dominate their boards
and from which they garner most of their budgets. But the city needs to empower BIDs to
provide more services that benefit storefronters in their catchment areas.

Recommendations
We need to pursue all possible avenues to help new
storefronters survive and existing ones strengthen their
foothold in Manhattan neighborhoods. Given the challenges
our interviewees helped us identify, the MBPO suggests the
following solutions.
Help small businesses cope in the current real estate market

To take some of the pressure off of lease renewals, we recommend institution of a mandatory negotiation and mediation period, with the option of a short-term lease extension. As
a long-term commercial lease draws to a close, these policies will aid both small business
owners and property owners alike by ensuring a frank, informed conversation takes place
while maintaining protection and flexibility for both parties. This isn’t a new concept—in
1986, the Small Business Retail Study Commission (SBRSC) examined the city’s retail
market and included this policy in its recommendations. Three decades later, the urgency
is only greater, and this is an idea whose time has come.
Unlike commercial rent control, this plan leaves the question of how much a tenant
will pay for the duration of their lease to the negotiation between tenant and landlord. It
does not give the city or state authority over market rates; it merely requires both parties
to talk. If an agreement is not reached, the lease is extended to give the tenant a reasonable
amount of time to move.
The landlord of a small retail business with an expiring commercial lease would have
to contact that tenant 180 days before the end of the lease to let the tenant know whether
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renewals

▼

8

they intend to offer a renewal. If they do, they will also have to provide the terms. Should
the tenant seek to negotiate with the landlord or the landlord’s representative, they would
have to do so within 30 days of receiving the terms.
If the negotiation does not produce an agreement, the tenant or the landlord may
invoke nonbinding mediation within 30 days. This way, landlords are not able to simply
run out the clock on their tenant without coming to the table in some way. The mediation
session must have a mediator present, and if the mediator feels that progress is being
made toward an agreement, he or she can order that the parties attend a second round
of mediation. If both parties do not agree on lease terms, the tenant’s current lease is
extended for one year with up to a 15% increase in rent. This gives the tenant enough time
to search for a new retail space.
We also recommend an increase in the supply of ground-floor retail space to provide
more competition between building owners and more competitive leases for small
businesses. More commercial space in the neighborhood can also give a business that is
forced to move out of its current space a way to secure a more favorable lease in the same
neighborhood. This is another good idea with roots in the 1986 SBRSC report, and there
are several ways the city might put it into practice:
Don’t allow ground-floor retail to expire. Many ground-floor commercial units have
been functioning as a nonconforming use but were grandfathered as an existing use under
the 1961 zoning. When these spaces lay vacant for two or more years, they were required to
conform with the permitted use, which meant an end to the continuation of that space as
retail. The commercial overlay would allow existing businesses to expand and new small
businesses to replace those that close without the danger of losing the grandfathered retail
space forever.
Create an Urban Neighborhoods Fund. The New York State Association for Affordable
Housing has found that current subsidy programs do not adequately support the creation
of ground-floor retail. To ensure that such space is built whenever possible, it proposes an
Urban Neighborhoods Fund for the city’s affordable housing developments.15 This fund
would reduce the level of debt that a developer must carry on the retail portion of their
project, which can reduce the amount of rent that that building needs to charge. Cheaper
commercial spaces providing important neighborhood services can be prioritized for
storefronters. The fund is structured to leverage federal and state resources and would be
administered by the New York City Department of Housing Preservation and Development.
Expand retail opportunities by expanding commercial overlay districts. It’s critical
that the city allow for additional commercial retail density in places where upzonings
occur and create opportunities for commercial activity in surrounding areas. The
Department of City Planning (DCP) should match the expansion of commercial overlay
districts with additional zoning provisions requiring new buildings with a certain amount
of commercial frontage to have a minimum number of storefront establishments. In
neighborhoods like the Upper West Side, banks are assembling smaller commercial retail
units to create larger frontages, which allow them to use the space as advertising. The
Upper West Side’s 2012 Neighborhood Retail Streets rezoning protected storefronters
by preventing the further loss of appropriately sized commercial spaces. Under the new
provisions, banks and formula retail could still use building cellars, space on the second
floor, and commercial space behind other smaller units to expand their usable commercial
area without having to dominate the street frontage.
Create commercial opportunities for storefronters within public housing complexes.
Commercial overlays should be added to the existing residential zones to permit retail
activity. The New York City Housing Authority (NYCHA) could then remodel the bases of
some of its buildings to allow for ground-floor commercial units to replace underutilized

▼theExpand
supply
of retail
space

9

storage or workshop space. This will provide additional revenue for the cash-strapped
NYCHA as well as important “eyes on the street” storefronts that help create vibrant and
safe neighborhoods—something that “towers in the park”-style developments often lack.16
Create an ultra-low-intensity commercial district. Zoning currently lumps together
a broad range of uses classified as retail, but more than one metric can be used to
measure building intensity. If a ground-floor retail space is strategically important to a
business and the intensity is low, parts of the city could accommodate the business even
if currently zoned as residential. Many residential zones allow for community facilities
that can be used for medical offices. A low-intensity commercial district would create
additional commercial space for other types of unobtrusive businesses. Because this class
of business would no longer compete for commercial space, demand would be reduced.
This pilot would require an agency with experience in business plans to assist the DCP in
establishing the low-intensity threshold and reviewing applications. The low-intensity
zones should be distributed near commercial areas experiencing high demand for groundfloor commercial stock.

Make it
easier to
buy the
building

One way for storefronters to avoid the need for lease negotiations is to buy the commercial
space they had been leasing. Given the current market for residential property in
Manhattan, however, it is unlikely that many owners could manage this.
One solution is to separate residential and commercial units into condominiums. The
SBA’s 504 Loan allows businesses to purchase properties valued at up to $5 million if they
can provide at least 10% of the purchase amount and if 51% of the building is used as part
of the business.17 A program that promotes “condo-ization” for compliance would make
the purchase of ground-floor retail space possible for storefronters. A procedure with New
York State’s Real Estate Finance Bureau would allow building owners to easily separate
the uses if the split has no effect on residential tenants.18 Once the commercial units are
legally separate, the commercial tenant is far more likely to use 51% of the condominium.
To incentivize this process, the city could implement a program by which buildings
that have accumulated heavy Buildings Department fines or are in arrears in Department
of Environmental Protection sewer payments can get these debts reduced by using the
earnings from the sale of their commercial condominium to pay for the necessary capital
improvements. The property owner would have to agree to not apply for a Major Capital
Improvement by New York State’s Department of Homes and Community Renewal,
which would allow them to increase the tenant’s rent in return for fixing the serious,
longstanding issues.

▼

▼

Improve government interaction

As noted in the previous section, improving interactions with DCA, DSNY, DOT, DOHMH,
and other regulatory agencies can make small businesses more sustainable.
Combine overlapping inspections. Agencies with complementary goals can combine
efforts to provide more comprehensive oversight. An ideal combination would be NYPD’s
Traffic Enforcement Agents and Department of Sanitation inspectors. Combining
inspections would give owners fewer interruptions from tending to their business and
allow sanitation and traffic laws to be dealt with simultaneously. The city might pilot
this process by recruiting experienced inspectors for the new position or by creating
interagency teams to go into the field.
Transform inspectors into educators. Inspectors have the potential to become the city’s
greatest asset for connecting with storefronters. While inspecting retail establishments
is important for consumer protection, DCA should reform and expand this position to
make it a Small Business Education Specialist to assist small businesses in achieving
compliance. Education Specialists would engage in outreach on behalf of SBS, nonprofit
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partners, and local BIDs when applicable. They would connect the city to the needs of the
storefronter and respond with a menu of available city services.
Provide language services for Cure Law participants. The 2013 Cure Law—which
the MBP co-sponsored as a City Council Member19—listed 84 DCA violations that can
be corrected by submitting certification that the condition has been fixed. It also allows
businesses to avoid DCA fines by expanding the list to include over 100 types of violations
that can be corrected. We need to ensure that storefronters—regardless of their fluency
in English—have enough language support to properly submit their paperwork to “cure”
first-time DCA violations. Otherwise, those with limited fluency might be unable to benefit
from this law, which helps small business owners by reducing the number and cost of fines,
increasing transparency and fairness, and improving business education.
The persistence of street vendors in the face of adversity confirms their entrepreneurial
spirit. New York City should help these sidewalk storefronters grow their businesses.
Create a ladder of entrepreneurship. SBS can strengthen the pipeline to fill brick-andmortar retail spaces by helping fledgling entrepreneurs learn stronger business practices.
Because every vendor has different needs, SBS could build out multilevel, multi-language
curricula beginning with the basics (building and using credit) and finishing with classes
on commercial lease negotiation.
Raise the cap on vendor licenses and permits. The current limit has not been raised since
1981. Allow new entrepreneurs to go into business for themselves. New York City should
think of every new business as a startup, not just those seeking venture capital funding.
Issue temporary license papers to replace lost or stolen licenses. DCA does not
currently issue temporary cards for vendors to use until their replacement card arrives.
So if a street vendor loses his or her license card for any reason, he or she is unable to work
until receipt of a replacement, which can take up to a month.

▼Empower
street
vendors

Reform the Commercial Rent Tax

City government should improve how the Commercial Rent Tax deals with store-fronters. In
particular, the base gross annual rent should be raised from $250,000 to exclude the majority
of storefronters from qualifying for the tax. All retail tenants should also be allowed to ignore
any property tax pass-throughs when calculating gross annual rent.

Facilitate agency collaboration

New York City has the potential to give small businesses access to a full line of free
or low-cost business services. SBS’s Business Express is a fantastic tool to jumpstart
new businesses.20 The state’s ESD has a Business Mentorship Program.21 The federal
government’s SBA has impressive loan programs and conducts free seminars.22 To
get businesses the support they need, we recommend an integrated system in which
each level of government takes in new clients and passes them off to the agency providing those services.
Publish enhanced SBS open data. Before the city, state, and federal governments
begin sharing their caseloads, SBS must develop a way to track and tally the number of
businesses it takes in and subsequently hands off to state or federal partners. These data
will enter the city’s Open Data Portal (created by Local Law 11 of 2012, co-sponsored by
the MBP as a Council Member),23 where they can be analyzed by external organizations to
better target the needs of storefronters.
Co-locate agencies from different levels of government. Each of the government
agencies should share an office space for overlapping and complementary programs where
employees who cover intake, handoffs, and strategic planning can work, communicate,
and build partnerships. If developed jointly, future programs could reduce administration
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costs across all levels of government, with the savings applied to help small businesses.
Expand 311 to cover state and federal programs. The city’s 311 operators are trained to
ask the right questions and navigate the caller through a special knowledge base to narrow
the list of possible services. While city services and agencies are well represented, state
and federal programs should also be included, especially if a similar service is not offered
by the city. For example, if a minority or woman who owns a business wants to become
certified as an M/WBE and do business with the state, a call to 311 would connect the
client with Harlem CDC to start the certification process.
Few organizations know the current commercial climate of an area like the local BID.
Moreover, BID staffers often have very close relationships with the businesses in their
catchment areas. BIDs pay to collect important data, and their staff have the training to
identify trends that would help local businesses strengthen their products and services in
light of changing consumer tastes.
Partner with SBS to identify and help struggling businesses. BIDs can help identify
storefronters who need SBS assistance and refer them to the closest center. For example,
because the Washington Heights BID and SBS share office space, they work very closely
together to target needed services. SBS should explore how this model can be replicated
throughout the city and give BIDs more power to directly help small businesses.
Develop the capacity to provide microloans. Once the local BID has identified ways
to strengthen a business, the owner may need a small loan to begin selling a new line of
products or update a sign. SBS should start a pilot program to give BIDs with a large share
of storefronters the ability to provide microloans of less than $25,000. These loans can
help to build a business’s credit rating and expose entrepreneurs to the loan procurement
process. Organizations with experience in providing microloans are in turn eligible for
assistance from the SBA.24

▼

Leverage
BID
resources

▼

Government can help small businesses achieve economies of scale. As with the Affordable
Care Act, action by the state or federal governments to unify the buying power of
individuals or small organizations brings economies of scale to everyday people.
Create a New York State commercial insurance exchange platform. Commercial
insurance comes in many forms. Depending on the nature of a business and where it is
located, it could have at least four types of commercial insurance. While many commercial
leases require fire and theft insurance, other types of insurance (like business interruption
insurance and flood insurance) are often not required but no less important. When leases
do require fire and theft insurance, storefronters sometimes buy cheap plans with poor
coverage. A commercial insurance exchange would allow them to input important aspects
of their business— such as risk factors, size of shop, and approximate value of capital
investment—and then allow them to shop between the various plans according to monthly
cost or payout.
Launch an annual SBS competition for small business apps. Small businesses have a
great deal to gain from the proliferation of smartphones. Well-written apps can help them
work together and build their own scale without having to be part of a chain. Mind My
Business by Vizalytics Technology allows business owners to subscribe to a feed about
what is happening in their neighborhood and what people are saying about their shop.25
CUPS by Urban CUPS Inc. creates a single customer loyalty program for independent
coffee shops to share, freeing consumers to reward themselves by drinking coffee
regardless of where they are in Manhattan.26

▼

Encourage
government
innovation

▼
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Next steps
As a follow-up to this report, we will convene a series of
roundtables with small business stakeholders, elected officials,
and city, state, and federal agency representatives—including
all individuals we interviewed for this report.
The first two roundtables—one for Upper Manhattan and another for Lower—will
focus on first-year pitfalls among new storefronters. From these discussions, we will
gather information from city, state, and federal agencies to produce a menu of the most
common pitfalls that can doom a business in its infancy. Such a comprehensive publication
does not currently exist and would be indispensable to new and existing businesses.
The second series of roundtables will focus on three of our recommendation areas:
(1) Help small businesses cope in the current real estate market (2) Improve government
interaction with small businesses (3) Maximize resources among government agencies.
Our goal is to learn which of our recommendations will best serve a particular
neighborhood or community and tailor strategies to varying needs across the borough.
With this targeted feedback, we will be better prepared to move ahead on all fronts
to increase the social mobility that small businesses have always provided New Yorkers,
especially lower-income families and immigrants. Storefronters and small businesses
more generally are essential to preserving the character of our neighborhoods and
maintaining the livability of New York City for the middle and working class.
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Barbara Livenstein
50 East 89th Street
New York, New York 10128

October 25, 2016
Testimony for the Public Record Intro #1303
Regarding legislation that would increase, probably double, the number of
food carts and trucks in the city, please consider the following for the public
record.
It seems unconscionable for city planners to set into motion an increase in
the number of street vendors without authentic oversight. Authentic
oversight means: appointment of a “czar” or deputy mayor to oversee an
agency of professionals to track, monitor, and keep tabs on the vendors
located throughout the city, insuring compliance with the codes governing
their activities.
Currently, street vendors, and food carts in particular, fall under the
auspices of three city agencies: the Department of Mental Health and
Hygiene; the Department of Consumer Affairs; and the Small Business
Administration. In my observation, there is little or no oversight
whatsoever. There appears to be no accountability. Vendors in violation
of rules and regulations do so with impunity. There is no relief for citizens
who have issues and problems with such vendors, and there is no relief for
vendors who also require problem-solving.
Another “panel” to oversee the increased number of vendors is not a
solution. Why do I say this?
A food vendor now operates on the sidewalk directly in front of a
residential apartment building at 40 East 89th Street.
This vendor is in violation of at least two and possibly four rules in the city’s
guidelines: 1. His cart stands within six feet of the entrance to 40 East
89th Street and the windows of some of its residents. 2. The cart is within
twelve feet of the bus stop on Madison Avenue. 3. The cart is far less
than 200 feet from the St. Thomas More pre-school. 4. On a daily basis,
beginning more than two years ago, the vendor generated an oppressive
and unwanted stifling odor of garlic and onions throughout the block.
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I became aware of the vendor in June, 2014, after days and days of
smelling grilled meat at 8:30 every weekday morning. This unwanted odor
seeped into my apartment. Frequently, the odor suffused the lobby of my
building, and there were days, in the hot summer, when the block reeked.
I lodged complaints with the three city agencies mentioned above. After
months and months of being shuffled from one city agency to another, I
finally learned that the Department of Mental Health and Hygiene was the
managing agency. I contacted them almost daily.
The odor persisted. I called 311 routinely. I contacted Gale Brewer’s
office, Dan Garodnick’s office, and e-mailed the Mayor’s office. I continued
to lodge complaints with the Department of Health and Hygiene.
In trying to solve my problem, I learned that really, no one is in charge of
street vendors. No one really knows what’s happening on the street. The
vendors obtain permits and disappear into the fabric of the city, operating
off the radar of any governing body.
The odor on my block has diminished to some extent, but even beyond the
odor, what is a vendor doing on a purely residential block in a noncommercial area, on a quiet, tree-lined block of apartment buildings?
I would like to know if vendors pay sales tax or any other taxes related to
their operations? Are they asked to submit bookkeeping records that
document their activities?
I have worked in NYC for the past forty years and paid city, state, and
federal taxes. I would not want to think that I am paying taxes for the
privilege of living on my block while a street vendor who has established
himself on the sidewalk conducts business in spite of regulations and with
no accountability.
I am not the only resident with complaints. I attended a task force meeting
last week and heard from residents along East 68th Street, whose
windows face a wall of vendors who advertise with brilliant, moving LED
lights that remain on late into the night. A resident who lives near the
Second Avenue subway project lamented the fact that the moment the
years-long construction project ended and the crews cleaned up, a vendor
moved onto her block. A man who invested his family’s life savings into a
small restaurant, with employees for whom he provides health insurance,
now has to compete with a food truck owner who, recognizing the
customer base of the small restaurant, parked directly in front and is now
2

leeching customers from the restaurant owner.
The sheer number of complaints on all sides of the vending issue (from
vendors, disabled vets, their relatives, as well as from business owners,
residents, and community/neighborhood groups) suggests that the current
system is very broken. It is unmonitored and unmanaged. Increasing the
number of vendors will only add to the dysfunction. I am guessing that
those who issue the permits are not the ones who live with the
consequences.
It’s fine to consider additional vendors in heavy-trafficked, transitional
areas such as Lincoln Square, for example, or Times Square, or in front of
museums and large retail zones, where vendors do not interfere with
existing retailers and, most importantly—do not affect tax paying residents.
To date, the food vendor on the corner of my block remains, often creating
a bottleneck along the sidewalk where elderly people using walkers are
inconvenienced, and where his truck provides an unsightly anomaly on a
quiet, tree-lined street. The vendor caters to construction workers who do
not live in the neighborhood and other non-residents. I have never
observed one of my neighbors buying food from this truck. Now, when the
original vendor is not there, a second vendor takes his place.
I have to assume that doubling the number of vendors would result in other
vendors moving onto our residential block. Since the first one operates
undisturbed, others will follow.
Therefore, I am opposed to legislation increasing the number of street
vendors until:
1. Current problems on all sides of the issue are heard, considered,
addressed, and solved to the extent possible.
2. The city appoints a "czar" for street vending--a mayoral deputy with
staff that tracks the vendors and is the go-to for problems: i.e.,
centralize oversight of street vending with authentic management,
not a "panel."
3. A study to determine whether or not more street vendors are really
warranted is conducted.
4. Zones and locations are established and maintained, chosen with
the consent of the surrounding community
5. Consistent, daily monitoring of the activities of the vendors is
guaranteed, with penalties and consequences for non-compliance.

3

Last: this bill creates opportunity for a very small segment of the
population—less than 1%. Many of the people who receive permits will
turn out to be non-NYC residents. A much larger group of New Yorkers
will be affected: residents; those who have invested life savings into cafes
and bistros that employ New York’s parents, students, and entry-level
workers (while also providing health insurance); and thousands more who
seek to preserve a quieter, uncluttered spot in the metropolis and
pedestrians who simply want to get where they’re going.
Until better planning and management of this situation is possible, the new
legislation guarantees an increase in already-existing problems that have
not been solved. This is why I oppose it.
Please do not hesitate to contact me should you have any questions or
suggestions for me.
Sincerely,
Barbara Livenstein
50 East 89th Street
New York, New York
10128
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Michele Birnbaum
1035 Park Avenue
New York, New York 10028
Tel & Fax: (212)427-8250
TESTIMONY ON INTROS 72,78, 432, 1303
OCTOBER 26, 2016

Speaker Mark-Viverito, Chair Espinal, Council Member Levine, the Committee and all
Council Members, thank you for hearing my testimony today.
I am testifying as a co-founder and part of the coalition of New Yorkers for Street
Vending Reform and as Co-Chair of the Vendor Task Force Committee of Community
Board 8 in Manhattan.
I will submit a written narrative, but because of time constraints, I will give you the
following bullet points:


We’re opposed to lifting the caps. There is no
explanation as to how you arrived at the 635 per year number.



We support a Vendor Enforcement Force, but the size of
the Force is not addressed. There needs to be a ratio of the number of
enforcement agents to vendors, and it needs to be substantial and active in all
areas of the city, as is meter enforcement, not just in congested vending areas.



At this moment, there are no legal spots for truck
vendors. All their locations are in illegal parking areas, i.e. No Standing, Loading
and Unloading Only, Ambulance and Access-A-Ride spots, etc.



There should be assigned vending locations using a
bidding or medallion system or community based planning for converting parking
lots, etc. to vending zones.



Violations should be issued to both the permit holder
and the licensed vendor who is manning the cart of the permittee, as both are
contributing to the non-compliant act.



The Environmental Impact Statement or study should be
implemented before there is any increase in the numbers of vendors, not after,
just as an EIS is done prior to constructing a building.



The EIS should include the effects of vending on the
quality of life of residents, which is not included in your study, and how cooking
odors, fumes, generator noise and oil spills affect them.



Incentivize and encourage shared bricks and mortar
locations as is done in Chinatown and by Baskin Robins and Dunkin’ Donoughts.
Parking lots could be used to accommodate multiple food trucks, and areas
modelled after La Marqueta should be encouraged.



Be aware that the vendor increase will empty store fronts
by encouraging food businesses to expand, not to other store locations, but to the
street where their expenses will be minimal, as is currently happening.



The proposed Street Vendor Advisory Board should
also include the City Planning Commission.



One member from a community group is wholly
inadequate. Communities should have multiple representatives.



The Advisory Board should not be proposing locations.
The communities should be the voice of whether or not vending should be
increased or decreased in their neighborhoods and where these locations, if any,
should be. If any locations are proposed by a government agency, they should be
subject to an open hearing.



There should be a mechanism for an individual or group
to request that a street be restricted to vending.



There should be a mechanism in the Advisory Board for
arbitration of vendor complaints which could be brought by groups or individuals.



All considerations or changes should be based on
Community Based Planning.



School kitchens should not be used for food preparation
by anyone not affiliated with the parent or student body of that school, as security
in our schools should be paramount.



Training, mapping, and the web-site should be put in to
place immediately.



With respect to Intros # 72, 78 and 432, I believe they
have merit.

Michele Birnbaum
A founder of New Yorkers for Street Vending Reform
and
Co-chair of the Vendor Task Force Committee of Community Board 8 Manhattan
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Speaker Mark-Viverito, Chair Espinal, Council Member Levine, the Committee and all
Council Members, thank you for hearing my testimony today.
I am testifying as a co-founder and part of the coalition of New Yorkers for Street
Vending Reform and as Co-Chair of the Vendor Task Force Committee of Community
Board 8 in Manhattan.
We are opposed to lifting the cap on food vendors to 635 per year from 2018 through
2025 and to giving power to the Department of Transportation in consultation with
other city agencies to remove all caps after 2025, as called for in Intro #1303. It is not
explained anywhere in this bill as to how you arrived at the 635 number.
After carefully reading Intro # 1303, I also have many concerns. While I am pleased that
you have included a vendor enforcement force, something for which I’ve advocated for
many years, you have not addressed the size of the force which I believe you should
define by explaining its ratio to the number of vendors on the street. You have said that it
will be active in area adjacent to retail, congested areas and areas included in the
designated vending locations pilot program, but to be successful, it needs to be
substantially active throughout the city just as the parking meter compliance force is.
While you have addressed the issue of location by assigning permits to each of the five
boroughs, you have not addressed the street and sidewalk crowding in both commercial
and residential areas that the proposed increase in licenses would cause, nor have you
addressed the illegality of all food truck parking. At this moment, there is no legal
parking spot for a food truck. They park at meters, in No Standing Zones, Commercial
Loading and Unloading Zones, Ambulance Parking and Access-A-Ride only spots, etc.
To even consider an increase in the number of licenses without considering a program of
assigned vendor locations using something like a bidding or medallion system, is asking
for chaos on our streets. There have been many reports of violence over disputed vending
location spots and reports of carts being left on the streets ‘round the clock so as not to
lose their vending space. This is a breach of the health code which requires the carts to be
cleaned every 24 hours, lures rats to the location, causes visual blight and gives the
businesses and residents no relief from vending on their streets.
Violations should be issued to both the permit holder and the licensed vendor who is
manning the cart of the permittee, as both are contributing to the non-compliant act.
The Environmental Impact Statement or study that you are proposing should not
take place after the additional vendors are on the streets, but before and should

include analysis of the effect of street vendors on the quality of life of residents
as well as businesses and bricks and mortar food establishments. An EIS for a building is
done prior to its construction.
The EIS will look at the impact on job opportunities for vendors, the diversity of food
options available, sidewalk congestion, the health of the restaurant industry and the health
of the food retail industry while the quality of life of a resident who lives with the
cooking odors, fumes, generator noise and oil spills is not considered.
Also, it is not the responsibility of government to make sure that there is diversity of food
options in the city. The free market will do that, and any type of food could be
accommodated within a bricks and mortar location. These locations could be shared by
those who might otherwise have individual trucks or carts on the street, and sharing
storefronts should be encouraged and incentivized. There is precedent for that in the city,
i.e. Chinatown and Baskin Robins and Dunkin’ Donoughts. Parking lots could be
converted to accommodate multiple food trucks, and areas such as La Marqueta on Park
@ 125th should be encouraged.
Increasing the caps without addressing location will empty store fronts by promoting
and incentivizing food businesses to expand, not to other store locations, but to the
street where their expenses will be minimal. This is already happening and has been
going on for many years. It is a puzzle how this happens when the law supposedly calls
for one license/one cart.
Your proposed Street Vendor Advisory Board consists of the Commissioners of the
Department of Consumer Affairs, the Department of Health and Mental Hygiene, the
Department of Small Business Services, the Department of Transportation, and the
Police Department, with three members appointed by the Speaker, one of whom
represents street vendors, one of whom represents the small business community and one
of whom who represents a community organization, and two members appointed by the
Mayor, one of whom represents street vendors and one of whom represents the small
business community. But, missing from this panel and should be included, is the City
Planning Commission who should be the ultimate arbiter of what happens on our streets.
Also, one member from a community group is wholly inadequate, as most of the other
members are appointed by city government and will reflect the beliefs of their appointees.
Communities should have a multiple of their own representatives.
The Advisory Board should not be proposing locations. The communities should be the
voices of whether or not vending should be increased or decreased in their neighborhoods
and where these locations, if any, should be. Also, there is no mechanism for an
individual or community group to request that a street be restricted to vending, as there
was with the now defunct Vendor Review Panel. The individual has no place to bring
complaints and expect arbitration. He/she should be able to come to this panel.
If the Advisory Board does suggest locations, they should be subject to an open hearing.
Community based planning is lauded by many of our elected officials, and it should be
utilized for decisions on street vending locations, as well.

School kitchens should not be used for food preparation by anyone not affiliated with the
parent or student body of that school, as security in our schools should be paramount.
The training, mapping and web-site that you refer to should be implemented immediately,
even if there is no increase in licenses.
With respect to Intros # 72, 78 and 432, I believe they have merit.
Thank you for your kind attention.
Sincerely,
Michele Birnbaum
A Co-founder of New Yorkers for Street Vending Reform
and
Co-Chair of the Vendor Task Force Committee of Community Board 8 in Manhattan.
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Testimony before the Committee on Consumer Affairs
of the New York City Council
By John Doyle, Senior Vice President
Real Estate Board of New York
October 26th, 2016
Good afternoon Chairperson Espinal Jr. and members of the committee on Consumer
Affairs. The Real Estate Board of New York, representing over 17,000 owners, developers,
managers, and brokers of real property in New York City, thanks you for the opportunity to
testify on the proposals relating to street vending in New York City.
These bills – Intros. 1061 and 1303 as well as T2016-5114 and T2016-5115 – aim to amend and
expand the existing regulations pertaining to food vendors. REBNY and its members fully
support efforts to improve employment and business opportunities for all New Yorkers,
particularly those in our city’s immigrant community, whom these pieces of legislation would
largely affect. Although the bills in question are well-intentioned, we believe that there are areas
in which they must be amended to ensure that achieving their goals does not come at the expense
of other small businesses, pedestrian and public safety, and sustainability.
On the subject of safety, T2016-5114 and T2016-5115 raise a number of concerns. The former
would allow pushcarts to be placed within three feet of the curb, and the latter would modify
clearance requirements near driveways, subway exits, and crosswalks. A location must currently
have a 12-foot clear path to the curb before vending is permitted to ensure a safe walking path
for pedestrians. Permitting a vending cart to be located three feet from the curb, as opposed to
the current one-foot maximum, would result in five-foot-wide carts protruding eight feet into the
sidewalk, leaving a four-foot space for pedestrians to pass through – assuming the vendor does
not have a line of customers. This amount of space – only one foot wider than the legally
required size of a doorway for pedestrian path – is inadequate and will likely result in pedestrians
walking behind the cart and possibly, into vehicular to avoid the line of customers.
Concerning T2016-5115, reducing the minimum clearance requirements in highly trafficked
areas would add to congestion around public areas like subway stations and taxi stands, which
already lend themselves to overcrowding during peak hours. This could create hazards for and
potentially endanger both pedestrians and the vendors themselves, who may be situated too
closely to areas such as driveways used for deliveries.
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To address these issues of pedestrian safety, the City should conduct a study to establish a
pedestrian congestion standard so that vending will only be permitted at those times and in those
places where it does not pose a threat to pedestrian safety. Vendor clustering should also be
reviewed as part of this study.
Intro. 1303 would gradually expand the number of street vending permits and create a vending
law enforcement unit to enforce these proposed laws. REBNY understands the desire to curtail
the black market in permits and provide affordable business opportunities for a broad portion of
the population. However, at each phase of granting additional vending permits, a periodic and
meaningful review of the current issued licenses should be pursued. Furthermore, this bill might
run counter to current sustainability efforts.
As we know, NYC is making great strides to reduce its carbon footprint. This legislation will
likely lead to a significant increase in the number of idling food trucks throughout the city. Not
only will these new trucks impact air pollution themselves, but they are likely to cause increased
traffic congestion, further contributing to decreased air quality. REBNY and its members have
been highly committed to the City’s “One New York” plan, which cites vehicle idling as a
“major source of pollution,” and states that “people who live near heavily-trafficked roadways
face significantly higher risks of suffering from asthma and heart diseases, among other
conditions.”1 The increased number of food trucks necessitates a provision for these vendors to
comply with rigorous standards that reduce both pollution and noise levels.
Intro 1061 raises also safety concerns. This bill would allow individuals to sell flowers and
plants without a license for the seven days leading up to Asian Lunar New Year, including the
holiday itself. In addition to requiring potential license holders to demonstrate that they can
collect sales tax, the more important goal of the licensing process is to vet applicants for prior
misconduct. Without undergoing the requisite training or first taking a test in accordance with
the provisions of the proposed Int. 1303, individuals would be exempt from the collection of any
fines they may incur, and there would be no way to ascertain any history of violations of
temporary vendors during this eight day period.
1

One New York: The Plan for a Strong and Just City, pp193
http://www.nyc.gov/html/onenyc/downloads/pdf/publications/OneNYC.pdf
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This bill also fails to establish the Office of Street Vendor Enforcement as a meaningful
oversight body regarding the issuance of the first increment of additional permits. In fact, the bill
provides that additional permits will be issued every March 1st regardless of the contents of the
Street Vendor review Panel’s annual reports to the City Council, or if no report is issued at all.
This is not a meaningful standard of enforcement. The first issuance of permits should be
contingent on the full implementation of a fully-funded Street Vendor Enforcement Unit. The
issuance of subsequent allocations should require an affirmative vote by the Council following
the issuance of the Review Panel’s report, which should contain detailed analyses, and a public
hearing. Additionally, REBNY believes that it would be fair and just for property owners to be
allocated seats on this Review Panel at the same level as street vendors.
Thank you again for the opportunity to comment, and we look forward to continuing our
conversations with the Council to continue improving these pieces of legislation.

The Real Estate Board of New York, Inc., 570 Lexington Avenue, New York, NY 10022 Tel. (212) 532-3120 FAX (212) 779-8774

Over 100 Years of Building and Serving New York

Street Eats,
Safe Eats:
How Food Trucks and Carts Stack Up
to Restaurants on Sanitation

By Angela C. Erickson
June 2014

Street Eats, Safe Eats:
How Food Trucks and Carts Stack Up
to Restaurants on Sanitation
By Angela C. Erickson

June 2014

Executive Summary

mobile vendors are covered by the same
health codes and inspection regimes as
restaurants and other brick-and-mortar

Street food, long a part of American
life, has boomed in popularity in recent
years. Yet an idea persists that food

comparison. The report finds:
• In every city examined—Boston, Las

from trucks and sidewalk carts is unclean

Vegas, Los Angeles, Louisville, Miami,

and unsafe. This report tests that com-

Seattle and Washington, D.C.—food

mon, but unsubstantiated claim by

trucks and carts did as well as or better

reviewing more than 260,000 food-safety

than restaurants.

inspection reports from seven large
American cities. In each of those cities,

2

businesses, allowing an apples-to-apples

• In six out of seven cities—Boston, Las
Vegas, Los Angeles, Louisville, Miami

and Washington, D.C.—food trucks and

clean and safe food trucks is sim-

carts averaged fewer sanitation viola-

ple—inspections. Just as sanitation

tions than restaurants, and the differ-

inspections help assure the public that

ences were statistically significant.

restaurants are clean and safe, they

• In Seattle, mobile vendors also aver-

can do the same for mobile vendors.

aged fewer violations, but the differ-

More burdensome regulations proposed

ence was not statistically significant,

in the name of food safety, such as

meaning mobile vendors and restau-

outright bans and limits on when and

rants performed about the same.

where mobile vendors may work, do

The results suggest that the notion
that street food is unsafe is a myth.

not make street food safer—they just
make it harder to get.

They also suggest that the recipe for

3

The Institute for Justice analyzed thousands of
inspection reports covering mobile vendors, restaurants
and other purveyors of food from seven of America’s
largest cities–Boston, Las Vegas, Los Angeles, Louisville,
Miami, Seattle and Washington, D.C.
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Introduction

questions or compare food trucks to any
other food source except for this opinion
from Mendel: “We feel you can operate
safer from an actual building.”3

America loves food trucks. These

Unfortunately, city officials often rely

new mobile vendors are creating jobs,

on such claims that brick-and-mortar

satisfying hunger and making downtowns

restaurants are safer to justify restric-

cool again. But they are not an entirely

tions on both food trucks and carts,

new concept. Street vending has long

including outright bans on mobile vend-

been an entry point for entrepreneurship

ing as well as limits on when and where

in America. During the Great Depres-

vendors may sell. These laws not only

sion, Americans pushed carts in the

push food trucks and carts out of cities,

street to sell five cent apples.

1

Waves of

immigrants sold oysters, pickles, kabobs,
halal and more.
Despite this country’s deeply rooted

they also stifle entrepreneurship, destroy
jobs and hurt consumers.4
As American culture shifts towards
re-embracing street food, this report

history with street food and America’s

tests the claim—common but unsub-

growing love for food trucks, some peo-

stantiated—that food trucks and carts

ple have claimed that food trucks and

are unsafe. The Institute analyzed

food carts are unsanitary and nothing

thousands of inspection reports covering

more than “roach coaches.” Take, for

mobile vendors, restaurants and other

example, a recent news story by Eric

purveyors of food from seven of Amer-

Flack, a reporter for Louisville’s WAVE3,

ica’s largest cities—Boston, Las Vegas,

who asked if food trucks are “really all

Los Angeles, Louisville, Miami, Seattle

that clean?” In an apparent “gotcha”

and Washington, D.C.5 In each city,

moment, Flack asked Connie Mendel—

mobile vendors are covered by the same

head of the local office in charge of food

health codes and inspection regimes as

inspections—if she ate at food trucks.

restaurants, allowing an apples-to-apples

Mendel chortled at such an idea and said,

comparison of sanitation practices.6 The

“That’s funny.”2

results show that mobile food vendors,

But “all that clean” compared to

including food trucks and carts, are just

what? How do food trucks stack up to

as safe and sanitary as restaurants—

restaurants? Flack does not ask these

often more so.
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Methods

or all of 2012 or, in the cases of Boston
and Louisville, through July 2013. In all,
the Institute reviewed 263,395 inspection reports across the seven cities.

To examine differences between
food trucks, carts and other types of

the number of food-safety violations

food establishments—particularly restau-

they observe.7 For example, inspectors

rants—this report relies on inspection

look for minor things like clean counters

data collected from government agen-

and proper labeling, bigger concerns like

cies in Boston, Las Vegas, Los Angeles,

proper food storage and hand-washing

Louisville, Miami, Seattle and Washing-

facilities, and serious issues such as sick

ton, D.C. The Institute requested data

employees and spoiled foods.

going back to 2008 or the first year with

6

During the inspections, officials count

For each city, the Institute calcu-

accessible data that included mobile ven-

lated the average number of violations

dors. Data were collected through part

per establishment for each category of

food service—food trucks, restaurants

factors.8 The second type of analysis,

and so on. These raw numbers are

Poisson regression, provides a rate esti-

useful, but not sufficient for determin-

mating how many times more or fewer

ing how mobile vendors compare to

violations each food-service category

brick-and-mortar establishments. Other

would receive, on average, compared to

factors, such as variations in traffic or

mobile vendors.9

greater frequency of inspections, could

When looking at the rate of viola-

be driving any differences. Addition-

tions, keep in mind that the average

ally, any differences in the raw numbers

numbers of violations were low for all

could be simple random chance—it just

types of food service in all cities. Thus,

so happens that during a given period of

some eye-popping comparisons are not

time when a random group of establish-

as dramatic as they may appear. For

ments was inspected, one category of

example, it may be startling to see the

food service received fewer violations—

Boston results below (Table 2) suggest-

instead of a genuine distinction.

ing that restaurants received 385 percent

To control for factors that could

more violations than food carts, but food

muddy comparisons and to deter-

carts averaged just one violation per

mine whether the differences between

cart, so 385 percent more is only about

mobile vendors and brick-and-mortar

four violations per restaurant.

restaurants are genuine or mere ran-

In some cities, the data did not

dom chance, this report relies on two

make it possible to distinguish between

types of statistical analyses. The first,

food trucks and food carts, so they were

fixed-effects OLS regression, provides

lumped together in one “mobile vendor”

the average number of violations for

category. In others, trucks and carts are

each food-service category compared

separate categories, so separate anal-

to mobile vendors. In other words, the

yses compared each of them to restau-

first type of analysis estimates how many

rants, grocery stores and so on.

more or fewer violations restaurants

Further details about the analysis can

would receive, on average, than mobile

be found in Appendix A, and Appendix B

vendors, after controlling for various

provides full regression results.10
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Results
Across the seven cities, findings were consistent: Food trucks and carts are every
bit as clean and safe as restaurants and other types of brick-and-mortar food establishments. As Figure 1 shows, in recent years, violations per establishment were few,
regardless of the category of food service. In six of the seven cities, violations by food
trucks and carts ranged from just one to four violations per truck or cart, while restaurants averaged just four to eight. The exception, Seattle, appears to have had more
frequent violations for both mobile vendors (nearly 14 per vendor) and restaurants
(almost 17 per restaurant), because the city’s inspection regime weights each violation
more than the other cities.

Across the seven cities, findings were consistent:
Food trucks and carts are every bit as clean and safe as
restaurants and other types of
brick-and-mortar food establishments.

8

Figure 1: Average Food-safety Violations by Category of Food Service
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Boston
(’11-July ‘13)

Las Vegas
(’09-July ‘12)

Food Carts

Los Angeles
(’09-July ‘12)

Food Trucks
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(’11-’12)

Other
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Notes: In Louisville, Miami, Seattle and Washington, D.C., the “food truck” category includes both
trucks and carts. Due to differing inspection regimes, comparisons across cities are not valid.

Not only were violations infrequent, but mobile vendors compared well to their
brick-and-mortar counterparts, as shown in Figure 1, and this was confirmed by
statistical analysis. In analyses for six of seven cities, food trucks and carts had
fewer violations than restaurants, and the differences were statistically significant.
In Seattle, even though mobile vendors had fewer violations on average than restaurants, upon statistical analysis, the difference was not statistically significant. This
means mobile vendors and restaurants in Seattle performed about the same.
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Boston
The Boston Inspectional Services

uncommon across all categories of food
service, and both Boston’s food trucks

Department, which inspects all food

and carts outperformed restaurants,

establishments for potential violations,

as trucks averaged 2.7 total violations,

provided inspection data for 2011

mobile food carts—hot dog stands and

through July 2013. In that time, the

other sidewalk carts—just one, and

department conducted 29,898 inspec-

restaurants 4.6.

tions of food establishments, including

The story is similar when looking at

trucks, carts, restaurants and other

different types of violations. Trucks and

establishments such as grocery stores,

carts received fewer critical and non-crit-

cafeterias and caterers. Table 1 provides

ical violations than restaurants. For

the average number of violations by

critical foodborne violations, trucks and

establishment type. It also breaks out

restaurants were comparable and carts

different types of violations as classified

received fewer violations, but all averaged

by Boston—critical foodborne, critical,

less than one violation per establishment.

non-critical and total.
A critical foodborne violation refers

10

As Table 1 shows, violations were

These differences held up under
statistical analysis, as shown in Table 2.

to activities that are the most prevalent

Results show that Boston’s food trucks

contributing factors to foodborne illness

averaged fewer total violations, critical

as identified by the Center for Disease

violations and non-critical violations than

Control—such as not posting consumer

its restaurants, and the differences were

advisories and improper labeling of ingre-

statistically significant. On critical food-

dients. A critical violation is one that is

borne violations, the difference between

more likely than other violations to affect

trucks and restaurants was not statistically

the public health—such as unclean food

significant, meaning they were essentially

contact surfaces and improper sewage

the same. Boston’s food carts averaged

and waste water disposal. Non-critical

fewer total violations, critical foodborne

violations will not seriously affect the

violations, critical violations and non-criti-

public health; these are things such as

cal violations than its restaurants, and the

adequate lighting and hair restraints.

differences all were statistically significant.

Table 1: Boston Food-safety Violations,
2011-July 2013*
Average (Mean)
Violations

Standard
Deviation

Minimum

Maximum

Total Violations
Food Trucks

2.68

2.90

0

18

Restaurants

4.56

4.46

0

41

Carts

0.98

1.53

0

10

Other

2.67

3.36

0

30

Food Trucks

0.87

1.25

0

6

Restaurants

0.84

1.33

0

12

Carts

0.36

0.75

0

6

Other

0.47

0.93

0

9

Food Trucks

0.11

0.32

0

2

Restaurants

0.30

0.55

0

4

Carts

0.04

0.21

0

2

Other

0.17

0.43

0

4

1.70

1.94

0

11

Critical Foodborne Violations

Critical Violations

Non-critical Violations
Food Trucks
Restaurants

3.42

3.37

0

30

Carts

0.57

1.08

0

8

Other

2.03

2.60

0

23

*Data provided by Boston Inspectional Services Department and based on 296 inspections of 76 food
trucks, 17,634 inspections of 2,813 restaurants, 1,447 inspections of 497 carts and 10,521 inspections
of other food establishments.
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Table 2: Estimated Differences in Food-safety Violations, Boston,
2011-July 2013 (Statistically Significant Results in Italics)*

Average
Violations
Compared to
Food Trucks

Rate of
Violations
Compared to
Food Trucks

Average
Violations
Compared to
Food Carts

Rate of
Violations
Compared to
Food Carts

Total Violations
Restaurants

1.87 more

69% more

3.39 more

386% more

Other

0.19 fewer

2% fewer

1.33 more

181% more

Critical Foodborne Violations
Restaurants

0.03 more

4% fewer

0.45 more

136% more

Other

0.37 fewer

48% fewer

0.06 more

28% more

Restaurants

0.18 more

156% more

0.25 more

568% more

Other

0.03 more

37% more

0.10 more

258% more

Restaurants

1.65 more

101% more

2.70 more

535% more

Other

0.14 more

19% more

1.19 more

275% more

Critical Violations

Non-critical Violations

*Results listed derived from OLS and Poisson regressions. Because of the use of two different statistical
analyses, the direction and significance for average violations and rate of violations may differ where the
differences between trucks or carts and restaurants are small. Full regression results for total violations can
be found in Appendix B. 11
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It makes no more sense to shut down or burden
food trucks or carts with anti-competitive
regulations under the guise of food safety than it
would to shut down or burden restaurants,
hotels or grocery stores.
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the table shows, all categories of food

Las Vegas

service had few violations, and both Las

The Southern Nevada Health District,

Vegas’ food trucks and carts outper-

which inspects all food establishments in

formed restaurants, as trucks averaged

Las Vegas, provided inspection data from

3.3 violations, mobile food carts—hot dog

2009 through July 2012. In that time,

stands and other sidewalk carts—two,

the agency conducted 84,816 inspections

and restaurants seven.

of food establishments in Las Vegas,

Statistical analysis confirms these

including trucks, carts, restaurants and

differences, as shown in Table 4. Results

other establishments such as grocery

show that Las Vegas’ food trucks and

stores, cafeterias and food processors.

carts averaged fewer violations than its

Table 3 provides the average number
of violations by establishment type.

12

As

restaurants, and the differences were
statistically significant.

Table 3: Las Vegas Food-safety Violations, 2009-July 2012*
Average (Mean)
Violations

Standard
Deviation

Minimum

Maximum

Food Trucks

3.27

4.88

0

31

Restaurants

6.99

6.78

0

89

Carts

2.05

3.62

0

46

Other

4.39

5.08

0

100

*Data provided by the Southern Nevada Health District and based on 494 inspections of 163 food trucks, 42,611
inspections of 8,670 restaurants, 1,993 inspections of 602 carts and 39,718 inspections of other food establishments.

Table 4: Estimated Differences in Food-safety Violations, Las Vegas,
2009-July 2012 (Statistically Significant Results in Italics)*

Average
Violations
Compared to
Food Trucks

Rate of Violations
Compared to
Food Trucks

Average
Violations
Compared to
Food Carts

Rate of Violations
Compared to
Food Carts

Restaurants

3.58 more

108% more

4.71 more

237% more

Other

1.09 more

31% more

2.22 more

111% more

*Results listed derived from OLS and Poisson regressions. Full regression results can be found in Appendix B.
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Unfortunately, city officials often rely on claims
that brick-and-mortar restaurants are safer to justify
outright bans on mobile vending as well as limits on
when and where vendors may sell. These laws not only
push food trucks and carts out of cities, they also stifle
entrepreneurship, destroy jobs and hurt consumers.

15

For those policymakers concerned about health and
safety, they should ensure–through inspections–that mobile
food vendors are held to the same sanitation standards as
restaurants. In this way, the public can enjoy food from
vendors that is both delicious and safe while allowing
entrepreneurship and economic growth to thrive.
16

violations were uncommon across all

Los Angeles

categories of food service.13 Both Los

The Los Angeles County Depart-

Angeles’ trucks and carts outperformed

ment of Public Health, which inspects

restaurants, as trucks averaged 3.6

all food establishments for potential

violations, mobile food carts—hot dog

violations, provided inspection data

stands and other sidewalk carts—2.4,

for 2009 through July 2012. In that

and restaurants 7.8.

time, the department conducted 45,611

These differences held up under

inspections of Los Angeles’ food estab-

statistical analysis, as shown in Table

lishments, including trucks, carts and

6. Results show that both Los Angeles’

restaurants.

food trucks and food carts had fewer

Table 5 provides the average

violations than its restaurants, and the

number of violations, showing that

differences were statistically significant.

Table 5: Los Angeles Food-safety Violations,
2009-July 2012*
Average (Mean) Violations

Standard Deviation

Minimum

Maximum

Food Trucks

3.59

6.40

0

100

Restaurants

7.82

5.25

0

100

Carts

2.37

5.74

0

36

*Data provided by Los Angeles County Department of Public Health and based on 2,928 inspections of 601 food
trucks, 42,089 inspections of 7,542 restaurants and 594 inspections of 236 carts.

Table 6: Estimated Differences in Food-safety Violations, Los Angeles,
2009-July 2012 (Statistically Significant Results in Italics)*

Average Restaurant
Violations
Compared to Food Trucks
4.48 more

Rate of Restaurant
Violations
Compared to
Food Trucks
120% more

Average Restaurant
Violations
Compared to
Food Carts
5.65 more

Rate of Restaurant
Violations
Compared to
Food Carts
237% more

*Results listed derived from OLS and Poisson regressions. Full regression results can be found in Appendix B.
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Louisville
The Metro Health and Wellness

Table 7 provides the average number
of violations by establishment type.14 As

Department in Louisville, which inspects

the table shows, violations were rare

all food establishments for potential vio-

across all categories of food service, and

lations, provided inspection data for 2010

Louisville’s mobile vendors outperformed

through July 2013. In that time, the

restaurants, as vendors averaged 1.9

department conducted 34,500 inspections

total violations and restaurants 4.4.

of food establishments, including mobile

18

together as mobile vendors.

Statistical analysis confirms the

food vendors, restaurants and other

difference, as shown in Table 8. Results

establishments such as grocery stores,

show that Louisville’s mobile vendors

caterers and cafeterias. The department

averaged fewer violations than its restau-

does not distinguish between food trucks

rants, and the differences were statisti-

and mobile carts, so they were analyzed

cally significant.

Table 7: Louisville Food-safety Violations, 2010-July 2013*
Average (Mean)
Violations

Standard Deviation

Minimum

Maximum

Mobile Vendors

1.87

3.11

0

35

Restaurants

4.39

4.51

0

42

Other

3.44

4.08

0

40

*Data provided by Metro Health and Wellness Department and based on 648 inspections of 117 mobile vendors,
16,958 inspections of 2,540 restaurants and 16,894 inspections of other food establishments.

Table 8: Estimated Differences in Food-safety Violations, Louisville,
2010-July 2013 (Statistically Significant Results in Italics)*

Average Violations
Compared to Mobile Vendors

Rate of Violations
Compared to Mobile Vendors

Restaurants

2.44 more

128% more

Other

1.35 more

82% more

*Results listed derived from OLS and Poisson regressions. Full regression results can be found in Appendix B.
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Miami
The Florida Department of Busi-

(such as an unsafe water source and not
displaying a current license). Non-critical

ness and Professional Regulation, which

violations, such as poor maintenance of

inspects Miami food establishments

surface areas and improper storage of

for potential critical and non-critical

cleaning equipment, are generally target-

violations of the food code, provided

ing preventive measures.

inspection data covering 2008 through

As Table 9 shows, both categories

July 2012. In that time, the depart-

of food service saw few violations and

ment conducted 25,463 inspections of

Miami’s mobile vendors outperformed

food establishments in Miami, including

restaurants, as vendors averaged 3.7

mobile vendors (the department groups

total violations and restaurants 8.2. The

together food trucks and carts) and

story is similar when looking at differ-

restaurants.

ent types of violations. Food trucks and

Table 9 provides the average number
of violations by establishment type. It
also breaks out different types of viola-

20

to safety and good business practices

carts received fewer critical and non-critical violations than restaurants.
These differences held up under

tions as classified by the department—

statistical analysis, as shown in Table

critical, non-critical and total. Critical

10. Results show that Miami’s mobile

violations refer to both foodborne illness

vendors averaged fewer total viola-

risk factors (such as foods improperly

tions, critical violations and non-critical

cooked and toxic substances stored

violations than its restaurants, and the

improperly) and violations pertaining

differences were statistically significant.

Table 9: Miami Food-safety Violations, 2008-July 2012*

Average (Mean)
Violations

Standard
Deviation

Minimum

Maximum

Total Violations
Mobile Vendors

3.71

3.62

0

31

Restaurants

8.15

7.97

0

69

Mobile Vendors

3.31

3.15

0

26

Restaurants

5.43

5.39

0

47

.40

.94

0

10

2.72

3.25

0

36

Critical Violations

Non-Critical Violations
Mobile Vendors
Restaurants

*Data provided by Florida Department of Business and Professional Regulation and based on 1,627 inspections of
730 mobile vendors and 23,836 inspections of 3,959 restaurants.

Table 10: Estimated Differences in Food-safety Violations, Miami,
2008-July 2012 (Statistically Significant Results in Italics)*

Average Restaurant Violations
Compared to Mobile Vendors

Rate of Restaurant Violations
Compared to Mobile Vendors

Total Violations

4.19 more

117% more

Critical Violations

1.96 more

61% more

Non-critical Violations

2.24 more

597% more

*Results listed derived from OLS and Poisson regressions. Full regression results for total violations can be found
in Appendix B. 15
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vendors averaged 13.6 total violations

Seattle

and restaurants 16.9.

The King County Board of Health,

However, these differences disap-

which inspects all food establishments in

peared under statistical analysis, as

Seattle for potential violations, provided

shown in Table 12. Results show that the

inspection data for 2009 through July

difference between Seattle’s mobile ven-

2012. In that time, the board conducted

dors and restaurants was not statistically

34,122 inspections of Seattle food estab-

significant, meaning that mobile vendors

lishments, including mobile vendors,

and restaurants performed essentially

restaurants and hotels. The board uses

the same.

mobile food service as a classification

It is worth noting that Seattle’s higher

and does not separate trucks from carts,

levels of violations, compared to other

so they were analyzed together.

cities, likely result from an inspection

Table 11 displays the average num-

22

regime that counts each violation based

ber of violations by establishment type.

on the severity. For example a non-criti-

As the table shows, Seattle’s mobile

cal violation may count as two, whereas a

vendors outperformed restaurants, as

critical violation may count as 15.

16

Table 11: Seattle Food-safety Violations by Establishment Type,
2009-July 2012*
Average (Mean)
Violations

Standard Deviation

Minimum

Maximum

Mobile Vendors

13.59

21.05

0

95

Restaurants

16.91

20.37

0

155

7.06

11.47

0

65

Hotels

*Data provided by King County Board of Health and based on 1,143 inspections of 139 mobile vendors, 32,230
inspections of 2,762 restaurants and 749 inspections of 63 hotels.

Table 12: Estimated Differences in Food-safety Violations, Seattle,
2009-July 2012 (Statistically Significant Results in Italics)*
Average Violations
Compared to Mobile Vendors

Rate of Violations
Compared to Mobile Vendors

Restaurants

1.51 fewer

9% fewer

Hotels

6.89 fewer

60% fewer

*Results listed derived from OLS and Poisson regressions. Full regression results can be found in Appendix B.
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Washington, D.C.
The Washington, D.C., Department of

and waste water.
As Table 13 shows, violations were

Health, which inspects all food establish-

uncommon across all categories of food

ments for potential violations, provided

service, and D.C. mobile food vendors

inspection reports for 2011 and 2012.

outperformed restaurants, as vendors

In that time, the department conducted

averaged 1.8 total violations and restau-

8,985 inspections of food establishments,

rants 4.3. The story is similar when

including mobile vendors, restaurants

looking at different types of violations.

and other establishments such as grocery

Mobile vendors received fewer critical and

stores and wholesalers. The Department

non-critical violations than restaurants.

does distinguish between food trucks and

24

rodents and improper disposal of sewage

Statistical analysis confirms these

carts; however, the populations were too

differences, as shown in Table 14.

small to analyze separately and so were

Results show that D.C.’s mobile vendors

combined into one category.

averaged fewer total violations, critical

Table 13 provides the average num-

violations and non-critical violations than

ber of violations by establishment type.

its restaurants, and the differences were

It also breaks out different types of

statistically significant. Note that while

violations as classified by D.C.—critical,

restaurants and other brick-and-mortar

non-critical and total. Critical violations

establishments received an estimated

refer to both foodborne illness risk fac-

10 times as many critical violations as

tors and public health interventions, such

vendors, this difference is not as large in

as foods cooked improperly and failure to

reality as it may appear. Mobile vendors

display consumer advisories. Non-critical

received a tiny fraction of a violation per

violations refer to good retail practices,

vendor, and the other categories received

such as the presence of insects and

fewer than two per establishment.

Table 13: Washington, D.C., Food-safety Violations, 2011-2012*

Average (Mean)
Violations

Standard
Deviation

Minimum

Maximum

Total Violations
Mobile Vendors

1.81

1.31

0

7

Restaurants

4.27

4.74

0

40

Other

3.83

3.84

0

22

0.12

0.41

0

2

Critical Violations
Mobile Vendors
Restaurants

1.80

1.97

0

14

Other

1.45

1.63

0

10

Non-Critical Violations
Mobile Vendors

1.69

1.14

0

6

Restaurants

2.47

3.26

0

26

Other

2.38

2.75

0

16

*Data provided by Washington, D.C., Department of Health and based on 133 inspections of 102 mobile vendors,
7,749 inspections of 2,762 restaurants and 1,103 inspections of other food establishments.

Table 14: Estimated Differences in Food-safety Violations, Washington, D.C.,
2011-2012 (Statistically Significant Results in Italics)*
Average Violations
Compared to
Mobile Vendors

Rate of Violations
Compared to
Mobile Vendors

Total Violations
Restaurants

1.63 more

94% more

Other

1.55 more

89% more

Restaurants

1.30 more

1,066% more

Other

1.12 more

934% more

Restaurants

.34 more

23% more

Other

.44 more

28% more

Critical Violations

Non-critical Violations

*Results listed derived from OLS and Poisson regressions. Full regression results for total violations can be found in
Appendix B. 17
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Conclusion

also been offered to justify laws that
unfairly restrict mobile vendors’ ability
to compete. But this report shows that
it makes no more sense to shut down

Thanks to low start-up costs, street
vending is an ideal opportunity for entre-

anti-competitive regulations under the

preneurs with big ideas but little capital.

guise of food safety than it would to

Not surprisingly, following the recession,

shut down or burden restaurants, hotels

the number of food trucks on the streets

or grocery stores.

exploded, with vendors selling everything

It shouldn’t be surprising that food

from ice cream and hot dogs to crème

trucks and carts are just as clean and

brûlée and sushi. Consumers appreciate

sanitary as restaurants. Both business

the diverse menus, low prices and conve-

models rely on repeat customers, and few

nience of mobile vendors.

people are going to eat twice at a place

In the seven cities studied here,

that made them ill. With the rise of social

street food is every bit as safe as food

media like Yelp, word of mouth about a

from a restaurant. In each of these

business—whether good or bad—spreads

cities, food trucks, carts and restaurants

further and more quickly than ever

are held to the same sanitation stan-

before. And one advantage of food trucks

dards, and trucks and carts did just as

and carts is that it is easier to watch as

well if not slightly better during sanita-

your food is being prepared—something

tion inspections than restaurants—and

you simply cannot do at most restaurants.

violations by all types of food businesses

So consumers can rest assured that food

were rare. The notion that food trucks

trucks and carts are as clean as restau-

and carts are unsafe is simply a myth.

rants, and in fact are often more so.

Sensationalist news reports like

For those policymakers concerned

the WAVE3 story misinform both the

about health and safety, they should

public and policymakers. The WAVE3

ensure—through inspections—that mobile

report caused an uproar, with custom-

food vendors are held to the same sani-

ers who bought tickets to an upcoming

tation standards as restaurants.19 In this

food-truck festival asking for refunds

way, the public can enjoy food from ven-

and some vendors saying new custom-

dors that is both delicious and safe while

ers are now more reticent to try their

allowing entrepreneurship and economic

products.
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or burden food trucks or carts with

18

Such misinformation has

growth to thrive.

In the seven cities studied here, street food is every bit
as safe as food from a restaurant. The notion that food
trucks and carts are unsafe is simply a myth.
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Appendix A: Methods
To isolate the influence of establishment types (β) on the inspection scores (Y)
received, these analyses measured differences using OLS regression with fixed-effects. Inspection scores were regressed on establishment types and dummy variables
representing day of the week (Θ), month (X) and year (Ω). Weekday, month and year
reveal variability of inspections across time.
Seattle and Washington, D.C., include a risk variable (Ψ), which those cities use to
identify the potential risk associated with an establishment dependent on the manner in
which it prepares and serves food. For example, high-risk categories include establishments that handle raw ingredients extensively, like most sit-down restaurants; moderate-risk categories include establishments that have limited preparation, like a deli or
coffee shop; and low-risk categories include establishments such as hot dog stands and
convenience stores that primarily serve prepackaged or limited preparation foods.
An establishment can be inspected once or multiple times in one year with little
consistency across establishments. Additionally, the type of food served at or from an
establishment determines the level of detail required during a health inspection, which
means not all the inspection categories apply to every establishment. The establishment fixed effect (Φ) isolates and eliminates the individual specific differences.20
Because sanitation scores are a count of the number of violations during an
inspection and most inspections have few violations, a Poisson regression was also
used. As with the OLS, inspection scores were regressed on establishment types
and the time dummy variables. Standard errors were clustered by establishment to
account for multiple inspections per business.
The following is the OLS model for Boston:
Y=β0+β1 (restaurants)+β2 (other)+Θ+X+Ω+Φ+Є
The Poisson model is:
ln (Y)=β0+β1 (restaurants)+β2 (other)+Θ+X+Ω
“Y” represents inspection demerits with zero or no demerits being the best score. The
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reference year is 2011 with the analysis covering 2011 through July 2013. β1 represents
the coefficient for restaurants, and β2 represents the coefficient for grocery stores, cafeterias, caterers, etc. The models were run separately for food trucks and carts.
The OLS model for Las Vegas is:
Y=β0+β1 (restaurants)+β2 (other)+Θ+X+Ω+Φ+Є
The Poisson model is:
ln (Y)=β0+β1 (restaurants)+β2 (other)+Θ+X+Ω
“Y” represents inspection demerits with zero or no demerits being the best score
and up to 100 demerits being the worst score. The reference year is 2009 with the
analysis covering 2009 through July 2012. β1 represents the coefficient for restaurants, and β2 represents the coefficient for grocery stores, processors, cafeterias, etc.
The models were run separately for food trucks and carts.
The OLS model for Los Angeles is:
Y=β0+β1 (restaurants)+Θ+X+Ω+Φ+Є
The Poisson model is:
ln (Y)=β0+β1 (restaurants)+Θ+X+Ω
“Y” represents inspection demerits where zero is the best possible score.21 The
analysis is from 2009 (the reference year) through July 2012. β1 represents the coefficient for restaurants. The models were run separately for food trucks and carts.
The following is the OLS model for Louisville:
Y=β0+β1 (restaurants)+β2 (other)+Θ+X+Ω+Φ+Є
The Poisson model is:
ln (Y)=β0+β1 (restaurants)+β2 (other)+Θ+X+Ω
“Y” represents inspection demerits.22 The reference year is 2010 with the analysis
covering 2010 through July 2013. β1 represents the coefficient for restaurants, and β2
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represents the coefficient for grocery stores, cafeterias, caterers, etc.
The OLS model for Miami is:
Y=β0+β1 (restaurants)+Θ+X+Ω+Φ+Є
The Poisson model is:
ln (Y)=β0+β1 (restaurants)+Θ+X+Ω
“Y” is the number of violations coded consistent with the other cities above, and
β1 represents the coefficient for restaurants. The analysis is from 2008 (the reference
year) through July 2012.
The OLS model for Seattle is:
Y=β0+β1 (restaurants)+β2 (hotels)+Θ+X+Ω+Ψ+Φ+Є
The Poisson model is:
ln (Y)=β0+β1 (restaurants)+β2 (hotels)+Θ+X+Ω+Ψ
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“Y” is the number of inspection demerits with zero being the best possible score.
The reference year is 2009 with the analysis covering 2009 through July 2012. β1
represents the coefficient for restaurants, and β2 represents the coefficient for hotels.
Seattle also has a risk rank fixed effect (Ψ). Seattle ranks establishments that sell
pre-packaged food with limited preparation as the lowest, one, and establishments
with complex food preparation and storage as the highest, three.
The OLS model for Washington, D.C. is:
Y=β0+β1 (restaurants)+β2 (other)+Θ+X+Ω+Ψ+Φ+Є
The Poisson model is:
ln (Y)=β0+β1 (restaurants)+β2 (other)+Θ+X+Ω+Ψ
“Y” is the number of violations. The analysis was run for 2011 and 2012. β1
represents the coefficient for restaurants, caterers, cafeterias and hotels, and β2 represents the coefficient for grocery stores, corner stores and wholesalers. Like Seattle,
Washington, D.C. has a risk rank fixed effect (Ψ) based on the District’s ranking of
establishments, where one is the least risky and five is the riskiest.
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Appendix B: Regression Output
Table 15.
Boston Food Trucks
OLS
Coefficient

Poisson

Robust SE

p

Coefficient

Robust SE

p

Restaurants

1.872

0.253

0.00

0.527

0.107

0.00

Other

-0.187

0.251

0.46

-0.020

0.109

0.86

Tuesday

-1.399

0.909

0.12

-0.261

0.287

0.36

Wednesday

-1.514

0.906

0.10

-0.284

0.287

0.32

Weekday

Thursday

-1.523

0.907

0.09

-0.298

0.287

0.30

Friday

-1.413

0.908

0.12

-0.240

0.287

0.40

Saturday

-1.447

0.907

0.11

-0.253

0.287

0.38

Sunday

-2.507

0.944

0.01

-0.867

0.324

0.01

February

-0.046

0.117

0.69

-0.094

0.040

0.02

March

0.329

0.126

0.01

0.095

0.039

0.02

Month

April

0.088

0.135

0.51

0.058

0.041

0.16

May

0.284

0.126

0.02

0.138

0.037

0.00

June

-0.077

0.133

0.57

0.006

0.040

0.89

July

-0.517

0.130

0.00

-0.111

0.042

0.01

August

-0.140

0.132

0.29

-0.021

0.042

0.62

September

-0.402

0.123

0.00

-0.151

0.043

0.00

October

-0.153

0.128

0.23

-0.027

0.041

0.51

November

-0.341

0.141

0.02

-0.027

0.044

0.54

December

-0.273

0.152

0.07

0.009

0.048

0.85

0.461

0.095

0.00

0.148

0.028

0.00

Year
2012
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2013

0.335

0.116

0.00

0.129

0.034

0.00

Intercept

3.529

0.978

0.00

1.178

0.315

0.00

sigma_u

2.471

sigma_e

3.012

rho

0.402

Table 16.
Boston Carts
OLS
Coefficient

Poisson

Robust SE

p

Coefficient

Robust SE

p

Restaurants

3.391

0.092

0.00

1.580

0.079

0.00

Other

1.334

0.087

0.00

1.033

0.082

0.00

Tuesday

0.231

0.149

0.12

0.438

0.171

0.01

Wednesday

0.123

0.147

0.40

0.415

0.171

0.02

Thursday

0.118

0.147

0.42

0.404

0.171

0.02

Weekday

Friday

0.226

0.147

0.13

0.462

0.171

0.01

Saturday

0.181

0.148

0.22

0.447

0.171

0.01

Sunday

-0.353

0.222

0.11

-0.099

0.235

0.67

February

-0.032

0.115

0.78

-0.090

0.040

0.03

March

0.358

0.126

0.00

0.101

0.039

0.01

April

0.102

0.131

0.44

0.058

0.041

0.16

Month

May

0.269

0.122

0.03

0.135

0.037

0.00

June

-0.058

0.129

0.65

0.012

0.040

0.76

July

-0.492

0.126

0.00

-0.111

0.042

0.01

August

-0.145

0.127

0.25

-0.031

0.042

0.47

September

-0.393

0.122

0.00

-0.150

0.043

0.00

October

-0.160

0.127

0.21

-0.027

0.041

0.50

November

-0.330

0.138

0.02

-0.033

0.044

0.45

December

-0.231

0.150

0.12

0.017

0.048

0.73

0.450

0.092

0.00

0.145

0.028

0.00

Year
2012
2013

0.318

0.113

0.01

0.124

0.034

0.00

Intercept

0.387

0.182

0.03

-0.573

0.165

0.00

sigma_u

2.324

sigma_e

2.970

rho

0.380
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Table 17.
Las Vegas Food Trucks
OLS
Coefficient

Poisson

Robust SE

p

Coefficient

Robust SE

p

Restaurants

3.575

0.287

0.00

0.732

0.096

0.00

Other

1.085

0.286

0.00

0.267

0.096

0.01

Tuesday

0.375

0.291

0.20

0.113

0.055

0.04

Wednesday

0.191

0.291

0.51

0.078

0.055

0.15

Thursday

0.123

0.290

0.67

0.064

0.055

0.24

Weekday

Friday

0.048

0.290

0.87

0.051

0.055

0.35

Saturday

-0.371

0.289

0.20

-0.026

0.055

0.63

Sunday

-0.239

0.310

0.44

-0.051

0.060

0.39

Month
February

-0.064

0.079

0.42

-0.006

0.015

0.68

March

-0.161

0.079

0.04

-0.022

0.015

0.15

April

-0.105

0.085

0.22

-0.015

0.016

0.37

May

0.030

0.088

0.74

0.015

0.016

0.36

June

-0.055

0.082

0.50

0.003

0.016

0.83

July

0.166

0.087

0.06

0.040

0.016

0.01

August

0.322

0.095

0.00

0.076

0.018

0.00

September

0.028

0.086

0.74

0.013

0.017

0.44

October

-0.176

0.087

0.04

-0.020

0.017

0.25

November

0.100

0.102

0.33

0.035

0.019

0.07

December

-0.124

0.104

0.23

-0.007

0.020

0.72

2010

0.107

0.039

0.01

0.021

0.008

0.01

2011

0.544

0.045

0.00

0.100

0.009

0.00

Year
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2012

1.306

0.060

0.00

0.231

0.011

0.00

Intercept

2.758

0.409

0.00

1.073

0.111

0.00

sigma_u

1.578

sigma_e

5.558

rho

0.075

Table 18.
Las Vegas Carts
OLS
Coefficient

Poisson

Robust SE

p

Coefficient

Robust SE

p

Restaurants

4.711

0.112

0.00

1.214

0.054

0.00

Other

2.221

0.110

0.00

0.748

0.055

0.00

Tuesday

0.359

0.276

0.19

0.110

0.054

0.04

Wednesday

0.181

0.275

0.51

0.076

0.054

0.16

Thursday

0.118

0.275

0.67

0.063

0.054

0.24

Weekday

Friday

0.038

0.275

0.89

0.049

0.054

0.36

Saturday

-0.362

0.274

0.19

-0.026

0.054

0.62

Sunday

-0.204

0.295

0.49

-0.044

0.059

0.46

February

-0.061

0.078

0.43

-0.005

0.015

0.71

March

-0.160

0.078

0.04

-0.022

0.015

0.14

April

-0.106

0.084

0.20

-0.015

0.016

0.34

Month

May

0.038

0.087

0.67

0.016

0.016

0.32

June

-0.049

0.081

0.54

0.004

0.015

0.82

July

0.176

0.086

0.04

0.042

0.016

0.01

August

0.340

0.094

0.00

0.080

0.018

0.00

September

0.059

0.085

0.49

0.019

0.017

0.25

October

-0.170

0.087

0.05

-0.019

0.017

0.26

November

0.130

0.100

0.19

0.041

0.019

0.03

December

-0.107

0.103

0.30

-0.003

0.020

0.88

0.107

0.038

0.01

0.021

0.008

0.01

Year
2010
2011

0.549

0.044

0.00

0.103

0.009

0.00

2012

1.300

0.059

0.00

0.233

0.011

0.00

Intercept

1.618

0.294

0.00

0.591

0.076

0.00

sigma_u

1.569

sigma_e

5.524

rho

0.075
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Table 19.
Los Angeles Food Trucks
OLS
Coefficient
Restaurants

Poisson

Robust SE

p

Coefficient

Robust SE

p

4.484

0.143

0.00

0.786

0.049

0.00

-0.313

0.424

0.46

0.145

0.074

0.05

Weekday
Tuesday
Wednesday

-0.233

0.421

0.58

0.145

0.074

0.05

Thursday

-0.187

0.420

0.66

0.144

0.074

0.05

Friday

-0.242

0.421

0.57

0.133

0.074

0.07

Saturday

-0.206

0.426

0.63

0.122

0.074

0.10

Sunday

1.110

0.516

0.03

0.248

0.089

0.01

0.124

0.115

0.28

0.012

0.017

0.45

Month
February
March

0.101

0.097

0.30

0.018

0.015

0.23

April

0.041

0.102

0.69

0.006

0.015

0.71

May

-0.021

0.097

0.83

-0.006

0.014

0.70

June

0.081

0.110

0.46

0.018

0.016

0.26

July

0.251

0.128

0.05

0.030

0.018

0.10

August

0.326

0.123

0.01

0.033

0.018

0.06

September

0.533

0.121

0.00

0.069

0.017

0.00

October

0.282

0.135

0.04

0.025

0.019

0.19

November

0.104

0.132

0.43

0.011

0.019

0.55

December

-0.141

0.120

0.24

-0.004

0.018

0.81

Year
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2010

-0.402

0.067

0.00

-0.056

0.009

0.00

2011

-0.701

0.070

0.00

-0.094

0.010

0.00

2012

-0.829

0.090

0.00

-0.102

0.013

0.00

Intercept

3.721

0.450

0.00

1.178

0.091

0.00

sigma_u

2.430

sigma_e

4.633

rho

0.216

Table 20.
Los Angeles Carts
OLS
Coefficient
Restaurants

Poisson

Robust SE

p

Coefficient

Robust SE

p

5.648

0.237

0.00

1.214

0.105

0.00

0.254

0.393

0.52

0.264

0.074

0.00

Weekday
Tuesday
Wednesday

0.440

0.391

0.26

0.275

0.073

0.00

Thursday

0.436

0.391

0.26

0.268

0.073

0.00

Friday

0.443

0.390

0.26

0.265

0.073

0.00

Saturday

0.402

0.394

0.31

0.245

0.074

0.00

Sunday

0.843

0.492

0.09

0.265

0.091

0.00

0.130

0.116

0.26

0.013

0.016

0.43

Month
February
March

0.131

0.097

0.18

0.020

0.015

0.16

April

0.040

0.101

0.69

0.005

0.015

0.74

May

0.024

0.097

0.80

0.000

0.014

0.98

June

0.232

0.111

0.04

0.037

0.016

0.02

July

0.321

0.132

0.02

0.036

0.018

0.05

August

0.342

0.126

0.01

0.032

0.018

0.07

September

0.452

0.119

0.00

0.058

0.017

0.00

October

0.289

0.138

0.04

0.025

0.019

0.20

November

0.034

0.123

0.79

0.003

0.017

0.85

December

-0.155

0.121

0.20

-0.004

0.018

0.84

Year
2010

-0.468

0.069

0.00

-0.064

0.009

0.00

2011

-0.849

0.070

0.00

-0.113

0.010

0.00

2012

-0.958

0.091

0.00

-0.118

0.012

0.00

Intercept

1.996

0.458

0.00

0.635

0.127

0.00

sigma_u

2.454

sigma_e

4.520

rho

0.228
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Table 21.
Louisville Mobile Vendors (Trucks and Carts)
OLS
Coefficient

Poisson

Robust SE

p

Coefficient

Robust SE

p

Restaurants

2.441

0.164

0.00

0.826

0.076

0.00

Other

1.354

0.166

0.00

0.596

0.077

0.00

Tuesday

0.200

0.243

0.41

0.030

0.112

0.79

Wednesday

0.177

0.247

0.47

0.024

0.113

0.83

Thursday

0.102

0.246

0.68

0.016

0.112

0.89

Weekday

Friday

0.095

0.256

0.71

-0.017

0.114

0.88

Saturday

-0.019

0.273

0.94

-0.051

0.117

0.67

Sunday

-0.044

0.215

0.84

-0.101

0.116

0.39

February

0.000

0.101

1.00

0.023

0.032

0.46

March

-0.158

0.095

0.10

-0.058

0.032

0.07

April

0.151

0.141

0.28

0.069

0.035

0.05

Month

May

0.208

0.188

0.27

0.067

0.043

0.12

June

0.060

0.113

0.60

0.027

0.030

0.37

July

0.009

0.097

0.93

0.009

0.029

0.75

August

-0.356

0.222

0.11

-0.090

0.079

0.26

September

0.201

0.117

0.09

0.107

0.033

0.00

October

0.070

0.112

0.53

-0.009

0.034

0.80

November

-0.099

0.103

0.34

-0.040

0.032

0.21

December

-0.060

0.106

0.58

0.005

0.033

0.88

0.719

0.073

0.00

0.201

0.026

0.00

Year
2010
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2011

0.606

0.113

0.00

0.160

0.037

0.00

2012

0.282

0.068

0.00

0.062

0.025

0.01

Intercept

1.352

0.346

0.00

0.523

0.137

0.00

sigma_u

1.913

sigma_e

3.729

rho

0.208

Table 22.
Miami Mobile Vendors (Trucks and Carts)
OLS
Coefficient
Restaurants

Poisson

Robust SE

p

4.191

0.126

0.00

Coefficient

Robust SE

p

0.773

0.032

0.00

Weekday
Tuesday

2.922

0.378

0.00

0.868

0.105

0.00

Wednesday

2.524

0.371

0.00

0.826

0.105

0.00

Thursday

2.606

0.372

0.00

0.841

0.105

0.00

Friday

2.529

0.377

0.00

0.826

0.105

0.00

Saturday

2.205

0.374

0.00

0.775

0.105

0.00

Sunday

0.732

0.515

0.16

0.354

0.136

0.01

Month
February

0.308

0.211

0.15

0.060

0.029

0.04

March

0.228

0.218

0.29

0.052

0.029

0.07

April

-0.482

0.212

0.02

-0.042

0.031

0.18

May

-1.080

0.213

0.00

-0.106

0.031

0.00

June

-1.730

0.201

0.00

-0.255

0.031

0.00

July

-0.215

0.231

0.35

-0.011

0.030

0.72

August

-0.391

0.241

0.11

-0.023

0.032

0.47

September

-0.565

0.239

0.02

-0.054

0.032

0.09

October

-0.522

0.242

0.03

-0.053

0.032

0.10

November

-0.598

0.272

0.03

-0.049

0.036

0.17

December

-0.852

0.257

0.00

-0.107

0.035

0.00

2009

-1.368

0.151

0.00

-0.154

0.017

0.00

2010

-1.487

0.225

0.00

-0.175

0.027

0.00

Year

2011

-3.323

0.150

0.00

-0.435

0.019

0.00

2012

-3.495

0.213

0.00

-0.466

0.027

0.00

Intercept

3.533

0.438

0.00

0.761

0.112

0.00

sigma_u

2.877

sigma_e

6.570

rho

0.161
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Table 23.
Seattle Mobile Vendors (Trucks and Carts)
OLS
Coefficient

Poisson

Robust SE

p

Coefficient

Robust SE

p

Restaurants

-1.505

1.368

0.27

-0.094

0.111

0.40

Hotels

-6.893

1.589

0.00

-0.915

0.191

0.00

Tuesday

0.103

2.951

0.97

0.292

0.256

0.25

Wednesday

-0.849

2.963

0.77

0.264

0.256

0.30

Thursday

-0.251

2.980

0.93

0.270

0.257

0.29

Weekday

Friday

0.741

2.964

0.80

0.387

0.257

0.13

Saturday

-0.596

3.003

0.84

0.279

0.257

0.28

Sunday

-0.315

3.358

0.93

0.120

0.283

0.67

February

-1.626

0.934

0.08

-0.085

0.070

0.22

March

0.898

0.932

0.34

0.102

0.078

0.19

April

-2.009

0.894

0.03

-0.113

0.067

0.09

Month

May

-3.274

0.893

0.00

-0.286

0.072

0.00

June

-2.652

1.026

0.01

-0.158

0.073

0.03

July

-0.298

1.232

0.81

0.011

0.099

0.92

August

-1.090

1.257

0.39

-0.028

0.090

0.76

September

-5.733

1.042

0.00

-0.400

0.083

0.00

October

-6.436

1.009

0.00

-0.522

0.093

0.00

November

-5.098

0.976

0.00

-0.428

0.083

0.00

December

-5.743

0.982

0.00

-0.409

0.084

0.00

-0.135

0.621

0.83

0.007

0.056

0.90

Year
2010
2011

-0.801

0.585

0.17

-0.006

0.054

0.91

2012

-0.318

0.745

0.67

0.061

0.060

0.31

2

-3.243

0.822

0.00

-0.567

0.140

0.00

2/3

-8.459

1.727

0.00

-1.243

0.347

0.00

3

5.419

0.760

0.00

0.506

0.104

0.00

Intercept

12.828

3.140

0.00

2.313

0.267

0.00

sigma_u

8.730

sigma_e

15.340

Risk Rank

rho
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0.245

Table 24.
Washington, D.C., Mobile Vendors (Trucks and Carts)
OLS
Coefficient

Poisson

Robust SE

p

Coefficient

Robust SE

p

Restaurants

1.630

0.151

0.00

0.661

0.088

0.00

Other

1.550

0.169

0.00

0.636

0.092

0.00

Tuesday

0.732

0.918

0.43

0.224

0.305

0.46

Wednesday

0.837

0.913

0.36

0.325

0.148

0.03

Thursday

0.641

0.912

0.48

0.370

0.148

0.01

Weekday

Friday

0.945

0.917

0.30

0.329

0.148

0.03

Saturday

0.739

0.919

0.42

0.399

0.148

0.01

Sunday

0.859

1.575

0.59

0.327

0.148

0.03

February

0.113

0.258

0.66

0.248

0.182

0.17

March

-0.024

0.248

0.92

-0.006

0.059

0.93

April

0.021

0.255

0.94

0.025

0.034

0.45

Month

May

0.061

0.233

0.79

-0.013

0.032

0.67

June

-0.142

0.241

0.56

-0.017

0.033

0.60

July

0.337

0.263

0.20

-0.006

0.032

0.85

August

0.396

0.246

0.11

-0.021

0.034

0.53

September

-0.287

0.243

0.24

0.069

0.033

0.04

October

-0.349

0.230

0.13

0.065

0.031

0.04

November

-0.418

0.230

0.07

-0.089

0.033

0.01

December

-0.524

0.252

0.04

-0.104

0.032

0.00

-0.586

0.088

0.00

-0.147

0.033

0.00

2

0.489

0.192

0.01

-0.174

0.035

0.00

3

1.344

0.193

0.00

0.374

0.063

0.00

4

2.051

0.273

0.00

-0.164

0.012

0.00

Year
2012
Risk Rank

5

-0.162

0.472

0.73

-0.046

0.168

0.78

Intercept

1.110

0.934

0.23

0.168

0.055

0.00

sigma_u

0.000

sigma_e

4.719

rho

0.000
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during inspections.

6 Local codes are governed by state
1 Public Broadcasting Service. “Timeline

sanitation laws, which are mainly con-

of the Great Depression.” http://www.

cerned with cleanliness, food sourcing
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and storage, food temperatures and
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employee health and knowledge. They
also address vermin, refuse, consumer
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worried-about-food-truck-saniation-

studied all require food-truck and cart

safety.
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values depending on the severity of the
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violation may have a demerit of five

5 Initially Las Vegas, Los Angeles, Miami,

whereas a business practice violation

Seattle and Washington D.C. were cho-

may have a demerit of one. In these

sen from the 50 largest cities in the U.S.

cities, the sum of the demerits is the

because their sanitation records were

number provided by the agencies and is

accessible and included ways to distin-

reported here as number of violations.

guish by establishment type. Later both

42

Boston and Louisville were added after

8 Analyses controlled for when an

news reports suggested that food trucks

establishment was inspected—day of

the week, month and year—because

D.C., using the numbers of critical and

variations may occur with higher traffic

non-critical violations can be supplied

and lower traffic days and with sea-

upon request.

sonal and yearly fluctuations in demand,
weather, foods, pests and other fac-

11 The full regression output for the models

tors. The analyses also controlled for

using the number of critical foodborne,

each individual establishment because

critical and non-critical violations sepa-

some businesses may be inspected

rately can be supplied upon request.

more often or have consistent issues
based on something other than the type

12 The number of violations here is

of food establishment they are. The

actually the number of reported demer-

analyses for Seattle and Washington,

its, where more severe violations

D.C., also controlled for risk categories

receive more demerits.

assigned by the cities. These categories
are assigned based on establishments’

13 The number of violations here is actu-

methods of food preparation and deliv-

ally the number of reported demerits,

ery—pre-packaged versus fresh food,

where more severe violations receive

ice cream versus warm lunch entrees

more demerits.

and so forth. Analyses controlled for
these categories so that an abundance

14 The number of violations here is actu-

of high-risk, and therefore potentially

ally the number of reported demerits,

high-violation, establishments in one

where more severe violations receive

category would not skew results.

more demerits.

9 The Poisson regression is commonly

15 The full regression output for the

used for analyzing count data, which

models using the number of critical and

we have here (i.e., counts of viola-

non-critical violations separately can be

tions). However, the results of OLS

supplied upon request.

regression tend to be easier to understand and are included here for ease of

16 The number of violations here is actu-

interpretation.

ally the number of reported demerits,
where more severe violations receive

10 The full regression output for mod-

more demerits.

els in Boston, Miami and Washington,
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17 The full regression output for the

20 The OLS models were also run with-

models using the number of critical and

out the establishment fixed effects

non-critical violations separately can be

and the Poisson models were run with

supplied upon request.

establishment fixed effects. The results
of these models were not appreciably

18 http://fatlip.leoweekly.

different from the ones used in this

com/2013/07/26/inspection-scores-

report. These results can be provided

suggest-louisville-food-trucks-arent-as-

upon request.

scary-as-wave3-thinks/.

21 These values were transformed from
19 For more information on good food-

the original grade that removes demer-

truck laws see: Frommer, R. & Gall, B.

its from 100.

(November 2012) “Food-truck freedom:
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22 These values were transformed from
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the original grade that removes demerits

ton, VA; http://ij.org/vending.

from 100.

ANGELA C. ERICKSON
Angela C. Erickson is a research analyst at the Institute for Justice, where she works with the strategic
research team conducting original social science research.
Before joining IJ, Erickson was a research assistant at
the Cato Institute. She holds a Master’s in Public Policy from
the University of Chicago and received a Bachelor’s degree
in economics and political science from Beloit College.

About IJ
The Institute for Justice is a nonprofit, public interest law firm that litigates
to secure economic liberty, school choice, private property rights, freedom
of speech and other vital individual liberties and to restore constitutional
limits on the power of government. Founded in 1991, IJ is the nation’s
only libertarian public interest law firm, pursuing cutting-edge litigation in
the courts of law and in the court of public opinion on behalf of individuals
whose most basic rights are denied by the government. The Institute’s
strategic research program produces high-quality research to inform public
policy debates on issues central to IJ’s mission.

Institute for Justice
901 N. Glebe Road
Suite 900
Arlington, VA 22203
www.ij.org
p 703.682.9320
f 703.682.9321

Upwardly

Mobile
$

$

$

$

Street Vending and the American Dream

By Dick M. Carpenter II, Ph.D.

September 2015

Upwardly

Mobile
Street Vending and the American Dream
By Dick M. Carpenter II, Ph.D.

Table of Contents
Executive Summary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4
Introduction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6
Vendor Profiles
Laura Pekarik and Greg Burke, Chicago	����������������������������������������������8
Y
. vonne Castaneda, El Paso, Texas. . . . . . . . . . . . . . . . . . . . . . 

12

L
. arry Miller, Atlanta. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

15

.Jeri

18

Wingo, Los Angeles . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

.Silvio

Membreno, Hialeah, Fla. . . . . . . . . . . . . . . . . . . . . . . . .  22

D
. oris Yao, New York City. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  24

A Day in the Life of a Vendor. . . . . . . . . . . . . . . . . . . . .  26
Street Vending and the Local Economy:. 
A Case study of New York City	��������������������������������������� 28
Conclusion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  32
Appendix. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  36
Endnotes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40
Survey Endnotes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  46

Upwardly Mobile

Executive Summary

As old as the country itself,
American street vending has
never been more prominent.
It’s the subject of television shows, think pieces and—less
happily—burdensome regulations in cities coast to coast. Despite vending’s popularity both with the public and as a target
for regulation, data about vendors and their economic contributions have been hard to come by. Until now.
To help remedy this dearth of information, the Institute for
Justice surveyed 763 licensed vendors in the 50 largest cities
in the United States. This report presents the findings of that
survey as well as an in-depth economic case study of New
York City’s vending industry. It also tells the stories of a diverse
group of vendors and their struggles to make a living and grow
their businesses. These are real-life examples of how city regula-

$

$

$

$

tions can get in the way of budding entrepreneurs.
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Key findings include:
Vending offers an accessible avenue to
entrepreneurship, especially for immigrants,
minorities and those with less formal
education.
• 96% of vendors own their own businesses.
• 51% of vendors are immigrants, and the average immigrant vendor has
been in the United States 22 years.
• Like the cities they serve, vendors are diverse: 62% are persons of color,
including 35% who are Hispanic.
• 28% of vendors didn’t complete high school, and 63% completed no specialized training before becoming vendors.

Vendors are hard-working business owners
and job creators—just the people cities
should welcome with open arms.
• Full-time vendors work, on average, more than 11 hours a day, five
and a half days a week, and three out of four part-time vendors hold a
second job.
• 39% of vendors are employers, averaging 2.3 full-time and 2.7 parttime workers.
• One out of three vending business owners plans to expand.

Through their economic activity, vending
businesses can make sizable contributions to
their local economy.
• In 2012, vendors’ contributions to the New York City economy totaled
an estimated 17,960 jobs, $192.3 million in wages and $292.7 million in
value added.
• New York City vendors contributed an estimated $71.2 million to local,
state and federal tax coffers.
New York’s vending industry generates considerable economic activity—
but it could do even more if not for the city’s artificial cap on licenses and permits. This cap has kept countless would-be vendors out of business and forced
others to operate illegally. Many other cities, including Los Angeles, Miami
and Chicago, likewise dampen vending’s economic potential through outright
bans and arbitrary limits on when, where and how vendors may work.
Not only do such regulations cost cities economic activity, jobs and taxes,
but they also close off an otherwise viable path to entrepreneurship and
upward mobility. Cities would do better to open their streets and sidewalks to
hard-working vendors who are just trying to build their American Dream.
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goods—both food and merchandise—from trucks, carts,

Introduction

tables, stands and kiosks.8
The allure of street vending lies in its low startup

After hundreds of years on America’s urban

avenue into entrepreneurship—a way to be one’s own

especially street food. Suddenly, multiple television

boss and to start something that can grow into a bigger

shows feature food trucks and their innovative fare.1

enterprise. Among food vendors, for example, it’s com-

In 2010, New York Times food columnist John T. Edge

mon to find young, creative chefs using a cart or truck to

declared, “Street food is hip,”2 and a 2009 Washington

test-market ideas, build a customer base and capital and

Post story observed, “Street carts are the year’s hottest

take the first steps toward opening a restaurant.9

food trend.” And the trend shows no signs of slow-

Particularly during the recent recession, street vend-

ing down: Celebrity chef and street food aficionado

ing has also been seen as an escape from unemployment.

Anthony Bourdain announced plans in 2014 for a New

Michael Wells, co-director of New York City’s Street

York City market hall that will feature “a dream list of

Vendor Project, reported a surge of calls from people try-

chefs, operators, street food and hawker legends from

ing to find a new way to make a living after losing their

around the world.” Since 2008, the sector has grown

jobs.10 Asociación de Vendedores Ambulantes, a vendor

an average of 8.4% a year, and revenue, which in 2012

association in Chicago, also works with aspiring vendors

reached $650 million, is expected to quadruple to $2.7

who wish to start new businesses after struggling to find

billion by 2017.5

work elsewhere.11

3

4

For much of our nation’s history, street vending—or

This report provides a first-of-its-kind look at the peo-

“peddling”—has been a way for lower-income workers,

ple making a living as entrepreneurs on America’s streets

particularly new immigrants, to make a living and climb

and sidewalks. The Institute for Justice surveyed licensed

the economic ladder.6 The industry still holds the same

vendors in the 50 largest U.S. cities. By far the broadest

economic promise, but it now attracts a more diverse

survey ever done of the industry, it reveals that today’s

crop of workers: immigrants, yes, but also ex-profes-

street vendors are bootstraps entrepreneurs: Despite

sionals, retirees and young entrepreneurs. In cities

having little formal training, they have built long-lasting

around the country, vendors sell a dizzying array of

businesses and created jobs, often through long hours

7

6

and overhead costs. Vending provides an accessible

streets, vending is an “overnight” success—most

Upwardly Mobile

and hard work. And an in-depth case study of vendors in

brick-and-mortar establishment that serves food, effec-

New York City shows the economic benefits—including

tively making much of its downtown off-limits.15 Miami

jobs and taxes—street vendors can bring to a city.

bans vendors from public parking lots and street parking

To date, hard data about street vendors have been
scarce, but facts about the industry are increasingly

spaces and forbids them from staying in one place any
longer than it takes to make a sale.16

important as cities across the country consider how to

Many cities are simply imposing old, ill-fitting

regulate vending—and as vendors push back against

regulations on a rejuvenated industry, while others are

onerous rules. New York City, despite its storied history

bending to pressure from businesses in traditional store-

of vending, arbitrarily caps food permits and vending li-

fronts that fear upstart competition.17 Either way, a better

censes, keeping would-be vendors out of work or forcing

understanding of who vendors are, what they do and

them to operate illegally12—and fostering a flourishing

how they contribute to local economies is crucial to dispel

black market for permits. Although home to a thriving

myths and lead to better policymaking. This report sheds

food-truck scene, Los Angeles completely bans sidewalk

light on the industry not only through survey and eco-

vending, exposing the thousands of Angelenos who vend

nomic data but also through stories of men and women

anyway to citations, fines and even jail time.14 Chicago

in the business and their struggles to survive and thrive.

13

won’t allow food trucks to sell within 200 feet of any

Surveying Street Vendors
To learn more about the street vending industry, the
Institute for Justice surveyed 763 vendors in the 50 largest
U.S. cities. The sample was drawn from lists of licensed
vendors in each city, and the survey was conducted by
telephone in the fall of 2013 by Technometrica, a New
Jersey-based polling company. For further details on
methods, see the Appendix.

The complete survey and full results are available online at

www.ij.org/upwardly-mobile
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Laura Pekarik
Chicago

Like many vendors (see Figure 2, p. 9), Laura is an
employer: Her business employs a dozen staff members.
Laura has also branched out to other baked goods and
now offers catering and pre-ordering, which requires

Laura Pekarik is probably not who most people

her to bake up to 500 cupcakes at a time.21 In addition,

envision when they hear “street vendor.” She is never-

she purchased another truck and opened a brick-and-

theless exemplary of today’s new class of vendors. With

mortar location in 2012. The store, Courageous Bakery,

an associate’s degree in business, she is among the 24%

also serves as a new home for Laura’s food trucks,

of vendors with some college (see Figure 4, p. 12). And

which continue to operate in Chicago—though not in all

like most vendors (see Figure 6, p. 15), she had a work-

of Chicago.

ing life before vending: a successful management career

City laws make it illegal for Laura and other food-

in marketing. Then came an announcement from her

truck operators to vend within 200 feet of any fixed busi-

sister—cancer.

ness that serves food. Because restaurants tend to cluster

Diagnosed in 2010, Kathryn Pekarik, Laura’s sister, is

together on streets and blocks, this “proximity restric-

one of more than 330,000 Americans with non-Hodgkin

tion” has made entire swaths of Chicago inaccessible to

lymphoma, a type of blood cancer. Laura and her mother

food trucks. The fine for violating the 200-foot rule goes

quit their jobs to take care of her. During a benefit to help

up to $2,000—10 times greater than the fine for blocking

defray the costs of Kathryn’s medical care, Laura hosted a

a fire hydrant. To enforce this rule, the city is forcing food

bake sale, selling 250 of her homemade cupcakes. Friends

trucks to install GPS tracking devices that broadcast their

and family couldn’t get enough of the sweet treats and

every move.

18

requested more.
After Kathryn recovered, Laura considered return-

Seeing the regulations as unjust, Laura joined with
the Institute for Justice to sue the city of Chicago in late

ing to her job but chose instead to go into business for

2012. IJ argues that in existing primarily to protect restau-

herself. Like many new entrepreneurs, Laura lacked

rants—and not the public at large—the 200-foot rule vi-

money for a storefront, so she used her entire savings to

olates Laura’s and other vendors’ right to earn an honest

open the Cupcakes for Courage food truck in 2011. Now,

living under the Illinois Constitution.22 IJ also argues that

at 3:30 a.m. every weekday and many weekends, Laura

the Windy City’s use of GPS devices for enforcement vio-

begins a long workday that includes not only baking

lates the state Constitution because of its anticompetitive

200 cupcakes to sell from her truck but also overseeing a

purpose and the lack of limitations on the access or use of

growing business,19 from which she donates 10 percent

any data collected.23

of sales to cancer charities.20

Small-Business
Ownership
Street vendors are overwhelmingly
small-business owners: 96% of large-city
vendors own their own business, and
90% of those also own the truck, cart,
stand or other structure from which
they sell.a Most vendors own only one
structure, but some have grown into
larger businesses with 10, 20 or even 50
vending units.

8

Own their own
business
Own business
and structure

Figure 1: Vendor Business and Structure
Ownership in Large U.S. Cities

Upwardly Mobile

Job Creation
Employ workers

Street vending creates jobs not only for vendors but often
also for others: 39% of vendors employ full- or part-time
workers. The average vendor-employer has 2.3 full-time
and 2.7 part-time workers.b

Figure 2: Vendors as Employers in
Large U.S. Cities

9
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Greg Burke
Chicago

topping it with grilled onions and peppers. People loved
Greg’s sandwiches and told him he should sell them for
a living. In 2011, he started to do just that. He bought a
vintage 1970s Jeep with his life savings, converted it into

Laura’s company has survived despite the city’s in-

a food truck and became the Chicago Schnitzel King.

trusions, but Chicago has managed to destroy other busi-

In so doing, he joined the ranks of tens of thousands of

nesses, like Greg Burke’s. An engineer by training, Greg

street vendors, most of whom sell food (see Wide Variety

built a flourishing career in the construction industry.

of Food & Merchandise, p. 18).

And then came the Great Recession. Along with millions

Greg and his wife, Kristin, built a popular business,

of other Americans, Greg found himself unemployed in

but the city’s draconian laws drove them away. “We had

2010. As the recession lingered, he struggled to find work

a strong, loyal following,” Kristin said. “Unfortunately,

in an industry hard hit and slow to recover. With few

because of the restrictive food-truck laws we couldn’t

prospects, Greg took matters into his own hands.

make enough money to survive and support our growing

For years at Chicago Bears games, Greg had been
frying schnitzel (a hand-breaded and fried pork or chick-

family.”24 The Burkes moved to North Dakota in 2014—
the Chicago Schnitzel King is no more.

en cutlet), putting it between two pieces of bread and

Longevity & Future Plans
Street vendors are successful, averaging eight years
in business with plans to continue for at least another 10 years. More than one-third of vendor-owners
plan to expand, mostly by growing their current
business, though nearly one-quarter of this group
hope to open a brick-and-mortar storefront. Half
of vendors’ employees also hope to start their own
vending business.

Not Sure Yet

Unique (i.e.,
online, overseas)

4% 9%

23%

Brick and
Mortar

Expand

63%
Figure 3: Aspirations of Large-City Vending
Business Owners Who Plan to Expand
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Yvonne Castaneda
El Paso, Texas

handling course required by the city and an optional
business management course offered by the health department, but she learned quickly and her business grew
steadily. She is proud of the business that she started in

A similar fate almost befell Yvonne Castaneda of El
Paso, Texas.
On a typical day, Yvonne awakens at 5:00 a.m. to

1996, proud that on 50 burritos a day she can cover all
of her expenses and still support herself, her husband,
Hector, who was put out of work by a severe on-the-job

begin preparing food for her business. She buys ingre-

injury, and their daughter, Destiny. As it has for countless

dients from a local supplier and then takes them to a

other mobile vendors across the country, owning a food

commercial kitchen where she prepares delicious, low-

truck has offered Yvonne a gateway to self-sufficiency

cost burritos greatly in demand by her regular customers.

and entrepreneurship.26 But this path was very nearly

From there, she loads the burritos into her food truck and

closed to her and other El Pasoans.
In 2009, city leaders effectively turned El Paso into a

begins her route. Yvonne’s business, like most vendors’
(see Figure 12, p. 20), is mobile. Most days, she will stop

no-vending zone with the adoption of a new food-truck

at parks, construction sites and a local plasma center.

law.27 The core of the law was a proximity restriction

Before the end of the day, she’ll sell more than 50 burritos

prohibiting mobile food vendors from selling food within

and an assortment of soda, candy, potato chips and other

1,000 feet of a brick-and-mortar restaurant. Making

prepackaged items.25 Mexican food is a staple among

matters worse, the law also prohibited mobile vendors

food vendors in the United States, though today’s ven-

from stopping and waiting for customers, meaning they

dors offer a variety of foods and other goods (see Wide

weren’t allowed to park in one spot during the lunch

Variety of Food & Merchandise, p. 18).

hour and serve food steadily to customers. Instead,

Although Yvonne stops vending at around 4:00

vendors had to keep driving constantly unless a customer

p.m., her workday won’t end until about 6:00 p.m., when

happened to see them and flag them down; once finished

she has finished unloading and cleaning her truck and

with a transaction, vendors had to get back on the move

preparing for the next day. On weekends, she orders food

immediately.28

and supplies for her business and completes hours of pa-

For any vendor, but particularly for a food vendor,

perwork and accounting. Yvonne’s workdays and weeks

successfully operating under these kinds of parking re-

are long, but such commitment is typical among vendors

strictions is utterly unrealistic. Even with prepreparation

(see Figure 9, p. 17).

completed prior to driving a route, serving food from a

Like most vendors (see Figure 5, p. 13), Yvonne has
had no formal training in the industry, other than a food

Low Education & Training
Demands
Street vending is a way for people with less education
and little specialized training to open their own businesses. Fewer large-city vendors have completed high
school compared to other workers—28% of vendors
have less than a high-school education versus 18% of
city residents.

truck or cart requires equipment setup, last-minute food
preparation and packaging, cleanup and other related

35
30

28%

30%

Other Workers

25
20

33%

Vendors

23%
18%

24%

26%

18%

15
10
5
0
Less Than
High School

High School
Graduate

Some College

College Graduate

Figure 4: Vendor Education Compared to Other
Workers in Large U.S. Citiesc
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activities that make a constant motion model of vending

Yvonne’s daily take was approximately $450, which left

impossible. This logic was, however, lost on city inspec-

her with about $300 after expenses. Slashing that in half

tors, who enforced the new law with hefty fines.

left her struggling to make ends meet.31

29

As a result, Yvonne was pushed out of locations

For almost two years, Yvonne tried to work within

where she had vended for years. As it is for many busi-

the new law, but, facing the real prospect of losing the

ness owners, particularly retailers, location is a key factor

ability to provide for her family, she partnered with IJ to

in a vendor’s success. Vendors like Yvonne typically

sue the city of El Paso in early 2011. Just a few months

choose to operate in business districts (see Figure 13, p.

later, city officials voted unanimously to lift most of the

21)—the very spot in El Paso that was now off-limits.

2009 restrictions on mobile food vendors, including the

Yvonne sought solutions, like paying to park in a private

1,000-foot proximity restriction.32

lot, but nothing she tried effectively attracted custom-

Fortunately for Yvonne, attempts at economic protec-

ers.30 Her sales, previously enough to support her family,

tionism by city leaders did not cast her out of work, but

deflated to half their normal volume. Before the new law,

Atlanta vendors would not be so lucky.

Schooling,
9% Voluntary
On-the-Job Training,etc.

Training
Required for
License

28%

Nearly two-thirds (63%) of vendors completed no specialized training prior to opening shop. Most vendors who
did undergo training did so to meet municipal licensing
requirements. These programs, which typically include
hygiene classes, took, according to the vendors surveyed,
an average of five months to complete.

No Training

63%

Figure 5: Vendors’ Training in Large U.S. Citiesd
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Larry Miller
Atlanta

The dust-up leading to Larry’s banishment from
Turner Field began in 2009, when the city gave a street
vending monopoly to a multi-billion-dollar Chicago-based company, General Growth Properties. GGP’s

For almost 30 years, Larry Miller had been a fixture

plan included building metal kiosks adorned with paid

at Atlanta Braves games, not as a player or a spectator but

advertising throughout Atlanta, evicting vendors who

as a vendor selling shirts, hats, jerseys and snacks to fans.

already worked at those locations, and then renting the

On Opening Day 2013, however, Larry and other vendors

kiosks to vendors for up to $20,000 per year.37 This is a

arrived only to be run off by police with threats of fines or

vast sum, especially given that the average full-time,

arrest,33 all thanks to Mayor Kasim Reed.

year-round street vending business generates a modest

Larry began vending in 1985, selling T-shirts at the
old Atlanta Stadium. He expanded with a table and ad-

$35,000 in annual profits (see Table 1, p. 17).
Arguing that Atlanta’s actions violated the Georgia

ditional merchandise—all the while paying the required

Constitution, Larry worked with IJ to sue the city. The

fees and taxes.34 Larry’s 30-year tenure is more than triple

court agreed with Larry in a December 2012 decision,38

the average of eight years in the vending business (see

but victory was short-lived. The following spring, Mayor

Longevity & Future Plans, p. 10).

Reed cracked down on most of the city’s vendors, refus-

Game days are long for Larry—usually about 14
hours. He arrives at the stadium four hours before game
time and stays until everyone has left, usually three hours

ing to let them operate.39 Dozens of thriving businesses
were shuttered overnight.
Although Larry was able to find a private lot near

after the game has ended. Preparations add several more

Turner Field from which to vend, the location was

hours: The truck must be loaded, ice and water picked up

terrible. “Where I normally saw thousands at my old

from a wholesaler and peanuts cooked the night before.

location, I saw only a few hundred,” Larry recalls. “I lost

Post-game, he cleans and restocks.

90 percent of my business. I could not make my house

Larry’s small business allowed him to purchase a
home, raise a family and create employment opportu-

payments, and my house went into foreclosure.”40
Larry and IJ sued again to force Atlanta to let people

nities for others.35 As he put it, “For generations, street

work under the city’s original vending law, which the

vending has been a way for people in Atlanta to work

court’s earlier decision had restored. They won again,

hard and climb the economic ladder.”36 Unfortunately,

with the judge ordering Reed to fulfill his duties,41 but the

city officials seemed intent on cutting off this path to

mayor still refused. Within minutes of a 2013 contempt

upward mobility.

hearing prompted by IJ’s requests, the City Council

Prior Work Experience
Unlike “peddlers” of earlier eras who often lacked other
employment skills or opportunities, most of today’s
vendors have prior work experience: Approximately
73% of large-city vendors held other jobs before vending. Of those, 29% have backgrounds in various professions, and 28% have experience in service industries.e

Vending

5% 1% General
15%

Social welfare

Government
Service

28%
Professional

29%

8%

Manual

14%

Figure 6: Types of Jobs Previously
Held by Vendors in Large U.S. Cities
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approved a new vending law. It was not until early 2015,

Like many vendors who own their businesses, Larry is

however, that the city adopted an ordinance enabling

planning for his business’s future (see Figure 3, p. 10).

Turner Field vendors to return to work. In 2017, vendors’

Given the coming changes to Turner Field, Larry

livelihoods will again be disrupted as the Braves move

may opt to spend summers at Falcon Stadium, where a

to a new stadium in nearby Cobb County.42 It remains

new professional soccer team will be kicking off in 2017.43

unknown whether vending will be permitted at the new

“I will have to get creative. I don’t know anything about

stadium and, if so, under what conditions.

soccer,” he laughs, “but I am learning. They are probably

Now aged 65—a senior member of an industry that
already skews older than the general workforce (see Fig-

going to have one famous player that will mean good
jersey sales.”

ure 17, p. 24)—Larry could retire, but he has other ideas.

Full-Time, Part-Time
& Seasonal Work

16

Most large-city street vendors (67%)
work full time, but sizable minorities
vend part time (33%) or seasonally
(40%).f Most part-time and seasonal
vendors supplement their incomes
with second jobs.g For some parttime and seasonal vendors, street
vending may fill gaps in income
when full-time, year-round jobs are
unavailable; others may see vending
as an opportunity to own a business
but need additional employment to
make ends meet.

Full time

Year round

Part time

Seasonal

Part timers holding
other jobs

Seasonal holding other jobs

Figure 7: Full-Time vs.
Part-Time Street Vending
in Large U.S. Cities

Figure 8: Year-Round
vs. Seasonal Vending
in Large U.S. Cities
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Modest Earnings
Street vendors in America’s largest cities are bootstraps entrepreneurs,
running modest businesses that average about $145,000 in annual receipts
for those operating full time and year round and considerably less for those
operating part time and seasonally. After paying for fuel, supplies, wages,
insurance, taxes, fees and other costs, full-time and year-round vendors generate profits of about $35,000 per business and take home less than $18,000 in
personal income.
Table 1: Average (Mean) Annual Sales, Profit and Income for LargeCity Vending Businesses, 2012

Full time

Part time

Year round

Seasonal

Sales

$146,896

$23,578

$144,620

$26,535

Profit

$36,044

$5,891

$34,794

$9,462

Income

$14,408

$15,768*

$17,796

$10,355*

*Includes income from non-vending sources

Long Workdays
Full-time vendors work five and a half days a week, on average,h and put in
long hours, averaging 11 to 12 hours a day spent preparing to sell (food prep,
packaging, etc.), serving customers and performing general business tasks
such as bookkeeping and purchasing.i
Sun

Mon

Tues

Wed

Thurs

Fri

Sat

Figure 9: Average Work Week for Full-Time Street Vendors in
Large U.S. Cities

General
Business
Figure 10: Average Work Day
for Full-Time Street Vendors in
Large U.S. Cities

1–2
hours

Preparing
to Sell

3 hours

Serving Customers

7 hours

17

Upwardly Mobile

Jeri Wingo
Los Angeles

arts-related establishments. The plaza itself serves as a
place for people to meet up, play chess, participate in
drum circles and watch children play Double Dutch.44 Its
iconic status draws visitors from all over the country and

Atlanta’s tumultuous history of regulatory fits and
starts and capricious enforcement is not unique. More
than 2,000 miles west, Los Angeles, too, has been the

even the world—it’s the perfect setting for a vendor like
Jeri to sell her products.
Jeri also vends at special events, holiday celebrations,

scene of a decades-long struggle over the freedom to

vigils and other gatherings, but she works part time so

work in public spaces, a struggle Jeri Wingo has wit-

she can also pursue acting—the reason she originally

nessed first-hand.

moved from Grand Rapids, Mich., to Los Angeles with

Jeri creates and sells custom buttons. Around her

her two daughters in 1985. When show business prevent-

community, buttons are worn widely to make political

ed her from fulfilling her family responsibilities, Jeri put

and cultural statements and facilitate conversation about

acting on hold. In the meantime, she worked other jobs

current events. Using her skills as a graphic artist, Jeri

and took some graphic arts classes, which she used to

designs buttons tied to significant people or incidents,

begin making and selling buttons in 1990.

community celebrations or vigils held in the park where

Jeri’s vending was intermittent until 2010, when

she most commonly vends. She also creates buttons for

she began working weekends regularly. By then, her

regular customers by special request. “When I see some-

daughters were grown and she could refocus her efforts

one wearing a button, I know instantly if it’s mine,” she

on acting. Regular vending enables her to support herself

says. “No one makes buttons like I do.”

while also providing the flexibility to take auditions and

Every Sunday, Jeri wakes early to load her car with

accept jobs. Although most vendors work full time, Jeri is

her wares and drive to Leimert Plaza Park, where she sets

one of about a third who vend part time. Of these, many

up a table and canopy to serve the plaza’s many visitors.

work other jobs (see Figure 7, p. 16).

A major hub of black culture in Los Angeles, the Leimert

Acting is a difficult business to break into, but vend-

Park neighborhood attracts artists and performers with

ing is not without challenges of its own. As Jeri notes, “I

its galleries, museums, performance venues and other

would vend more often, but it’s so much trouble. I set up

Wide Variety of Food &
Merchandise

Beverages

3%
Sweets

Most large-city street vendors sell food (78%) or merchandise (21%); about 1% offer services such as cutting
hair. Vendors’ offerings are quite diverse and include a
wide variety of ethnic foods—Mexican, Korean, Thai,
Lebanese, Greek, Philippine, German, Peruvian, Columbian, Ecuadorian and many more—as well as all sorts of
merchandise, such as apparel, cosmetics, crafts, artwork,
glass light fixtures and even emu oil.
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16%
Specialty
8%
Produce 11%

Mixed

20%

Ethnic

18%
General

24%

Figure 11: Food
Offerings of
Street Vendors in
Large U.S. Cities

Upwardly Mobile

somewhere and police come and shut me down. Business
owners run me off because they don’t want me in front of
their building.” She has not been arrested, but not every
vendor is so fortunate.
Los Angeles is home to thousands of sidewalk vendors selling fruit, pupusas (tortillas stuffed with cheese,
pork and beans), bacon-wrapped hot dogs and goods like
cell phone accessories and T-shirts.45 One city report estimates that 50,000 vendors work on city sidewalks, with
10,000 of them selling food.46 Altogether, they generate an
estimated $504 million in annual sales.47 Yet, and somewhat surprisingly given Los Angeles’ exemplary foodtruck laws,48 vending on city sidewalks is illegal, punishable by misdemeanor charges and $1,000 penalties—and
the L.A. City Council voted in July 2015 to reinstate a ban
on park and beach vending.49 In 2013, more than 1,200
vendors were arrested and close to 300 citations were
issued by the Los Angeles Police Department and Bureau
of Street Services.50
City officials have tried many times over the years to
legalize and regulate sidewalk vending, never with any
success.51 In 2014, however, a new effort began following
a motion by City Council members Curren Price and José
Huizar52 and with support from the Los Angeles Street
Vendor Campaign.53 Early plans included a permitting

19

Upwardly Mobile

Committee meetings at which early plan versions
have been discussed have drawn hundreds of people—
vendors, including Jeri, community members and interest
group leaders—all asking questions, making arguments
for or against and monitoring the progress of the effort.55
Whereas the pro-street vending camp argues that vendors’ rights are being infringed, reform opponents protest
that vendors pose unfair competition to brick-and-mortar
shops and restaurants and predict enforcement problems
for any legal vending program.56
As of this writing, no ordinance has been adopted,
and so the ubiquitous yet often illegal vending continues.
But in Leimert Plaza Park, for now at least, Jeri and other
vendors work with little interference. Jeri continues to
sell her buttons each weekend—paying local homeless
men to set up her table and canopy—and interact with
scheme requiring training devised by the city’s Eco-

the scores of visitors who crowd the plaza. “Vending is

nomic and Workforce Development Department; a food

fun to do,” Jeri says. “I like to talk to people, and from

vendor certification offered by the county Department of

the money I make from visitors I buy food from other

Public Health; city business tax registration; an EWDD

vendors to give to the homeless in the area. The money

assessment; and location and time assignments from the

kind of circulates around the park.”

departments of Public Works and Recreation and Parks.54

Mostly Mobile
Most large-city vendors are mobile: 83% sell from trucks,
carts or temporary stands such as tables. Only 7% work
at permanent stands like kiosks, market booths or designated areas at sporting venues.j

Other
Permanent
Stand

10%

7%
Truck
Temporary
Stand

37%

21%
Cart

25%

20

Figure 12:
Structures
Used by
Street
Vendors in
Large U.S.
Cities
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Popular in Business
Districts
Business districts are the most popular location for mobile vendors, the
top choice for 43%.k For the rest, location preferences vary widely: 24%
of large-city mobile vendors fall into
the “other” category, which includes
festivals, craft shows, universities,
amusement parks, construction
sites and more. More than one-fifth
of mobile vendors primarily work
street fairs and events.l

Other

Subway
Entrances

24%

1%

43%

Street Fairs
and Events

22%

8%

Restaurant and
Bar Districts

2%

Figure 13: Locations
Mobile Vendors Work
the Most in Large U.S.
Cities

Business
Districts

Sporting or
Event Venues

Racial and Ethnic Diversity
Like the cities they work in and serve, large-city street
vendors are racially and ethnically diverse. Nearly twothirds—62%—are persons of color, and more than onethird—35%—are Hispanic.
45
40

37.6%

38.4%
34.6%

35
White

Non-white

62.4%

37.6%

Vendors

30
25

21.3%

20

14.8%

15

9.4% 8.6%

10
5
0
Figure 14: Vendor Race
and Ethnicity in Large
U.S. Cities

28.5%

Other Workers

3.7% 3.2%

White

Black

Asian

Something Hispanic
Else

Figure 15: Vendor Race and Ethnicity Compared to
Other Workers in Large U.S. Cities
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Silvio Membreno
Hialeah, FLa.

Although the statistics in this report come from
America’s 50 largest cities, many findings likely apply
also to vendors in other cities. For example, Hialeah,
Fla., a city in Miami-Dade County, is home to a robust
vendor community offering goods including churros
(fried dough pastries), produce, bottled water, guarapo
(a sugarcane drink) and—Silvio Membreno’s specialty
for the past 16 years—flowers. Silvio prepares bouquets
of flowers and sells them from the back of his van in a
private parking lot. He specializes in roses but also sells
sunflowers, orchids and other varieties.57 He has built up
a clientele that values the quality flowers he provides at
reasonable prices.
Like countless immigrants before him, Silvio came
to the United States in search of better opportunities for
his young family. Silvio, who arrived from Nicaragua in
1998 at the age of 36, never imagined he would abandon
his native country, but after years of war, corruption,
dictatorship and economic turmoil,58 he knew he could
not raise his family there. Silvio’s immigrant status means
he is in the majority of vendors (see Figure 16, p. 23); his
Hispanic ethnicity puts him in the second largest racial or
ethnic group among vendors (see Figure 15, p. 21).
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After arriving in Hialeah, Silvio worked in construc-

to keep moving. It banned vendors from displaying their

tion but found it difficult to balance work against his chil-

goods anywhere on public or private property. And the

dren’s needs. He saw in Hialeah’s active street vending

ordinance forbade vendors from placing merchandise,

scene a way to provide for his family while enjoying the

supplies or equipment on the ground—even when vend-

flexibility he needed as a single father. He also identified

ing on private property with the owner’s permission.

a gap in the market for quick-service, fresh-cut flowers.

Violating the ordinance could mean fines of $500 per

Soon, he began vending on the side, and eventually he

infraction per day.60
Although he believes in the rule of law, Silvio

left construction altogether.
Seven days a week, Silvio is up at 5:00 a.m., ar-

saw the city’s ordinance as not only onerous but also

ranging flowers in bundles of six or 12. The half-dozen

unjust. So in 2011, he joined with IJ to sue Hialeah for

bouquet goes for $5, the dozen for $10. By 7:00 a.m., he

violating his right to earn a living free from unneces-

is selling flowers to drivers who wave him over while

sary government intrusion.
Eager to see the lawsuit go away, the City Council

stopped at a red light or to customers who pull into the
parking lot. He remains until 10:00 p.m., except for short

changed its statutes in early 2013,61 but these alterations

trips to purchase flowers for the next day.

accomplished little. The proximity restriction was elim-

Street vending has been the path to success for Silvio,

inated, but all other rules were left in place. The council

but Hialeah, like other cities in South Florida, including

also added regulations prohibiting remaining in one place

Miami, has continually erected road blocks to slow him

while selling prepared foods, effectively banning food

and other entrepreneurs down. In 1994, Hialeah adopted

trucks and carts.
Silvio persisted, but 18 months later Miami-Dade

a vending ordinance, later amending it to protect brickand-mortar businesses from competition. The centerpiece

civil court Judge Jorge Cueto upheld the city’s regula-

of these regulations was a proximity restriction that made

tions.62 Undeterred, Silvio appealed to the Third District

it illegal for vendors to work within 300 feet of any store

Court of Appeals in Florida. As he awaits the court’s

selling “the same or similar” merchandise.59 In other

decision, Silvio stands seven days a week on the corner

words, street vendors like Silvio had to stay a football

of 49th and 4th, West, in sunny Hialeah, selling roses to

field away from any store with which they might com-

passersby, just as he has for 16 years.

pete—not to protect public health or safety, but to shield

Twelve hundred miles away, in New York City,

entrenched businesses from entrepreneurs who might

another immigrant keeps the same hours as Silvio and

offer consumers lower prices or better products.

sells similarly priced products. Her plans for her business

The ordinance also prohibited vendors from stand-

may mean people in Hialeah and elsewhere will be able

ing still: Except during a transaction, street vendors had

to enjoy her food without having to visit the Big Apple.

Immigrant Entrepreneurs

60

Street vending is especially attractive to immigrant entrepreneurs: 51% of vendors are immigrants, compared to
23% of other workers in large cities. The average immigrant vendor has lived in the United States for 22 years.

40

50

51%

30

23%

20
10
0

Vendors

Other Workers

Figure 16: Immigrant Status of Street Vendors
Compared to Other Workers in Large U.S. Cities
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Doris Yao

New York City
In some ways, Doris Yao, the owner of A-Pou’s Taste,
a New York City food vending business, defies generalizations. Most of her competitors sell halal chicken on
rice; Doris sells Taiwanese pot stickers.63 She’s a woman
in a mostly male industry (see Figure 18, p. 25). Her educational attainment—she’s a college graduate—outpaces
that of most vendors (see Figure 4, p. 12).
In other ways, Doris is the quintessential street vendor. To run her successful fleet of food carts, Doris works
grueling 15-hour days, typically beginning at 6:00 a.m.
at a commissary where she loads the carts, moving them
out by 6:30 a.m. to beat the snarl of Manhattan traffic. At
9:00 a.m., her three carts stationed around Manhattan,
Doris and her employees start cooking, propping open
the cart windows at 11:00 a.m. to begin lunch service.
They keep at it until 5:00 p.m., when they pack up for the
return trip. Back at the commissary by 8:00 p.m., the carts
are cleaned and food is prepped for the following day, a
process that lasts past 10:00 p.m.
Like most vendors, Doris is an immigrant and has
prior non-vending work experience (see Figure 6, p. 15).
She came to the United States from Taiwan in 1981.64 Her
30-odd years in the United States put her above the average for immigrant vendors (see Immigrant Entrepreneurs,
p. 23). In Taiwan she worked in fashion.65 Upon arriving
in the United States, she worked in a garment factory,
but after a few years she started her own line of accessories, eventually building a thriving business. Although
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Older Entrepreneurs
Street vendors tend to be older than other
workers in large cities: Nearly two-thirds
of vendors are ages 25 to 54, and onethird are older than 55.
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Figure 17: Age of Street Vendors Compared to
Other Workers in Large U.S. Cities

24

Upwardly Mobile

lucrative, it was stressful, eventually causing Doris health

Last raised in 1981,72 this artificially and arbitrarily

problems that led to her returning to Taiwan in 2006 to

low cap fuels a booming black-market trade in permits,

recover and care for family.

as individuals lucky enough to have once received per-

In 2010, Doris returned to America and bought an

mits continually renew and then illegally rent them out

existing food cart that served dishes based on ones from

to desperate entrepreneurs. MFV permits, which cost just

her native Taiwan.66 Before she bought it, the cart was

$200 to renew every two years,73 can fetch up to $25,000

a finalist at the Vendy Awards,67 unofficially known as

on the black market.74

the “Oscars of Street Food.” But when taking over the

Not surprisingly, permit holders rarely give them up.

68

business, she improved the recipes by eliminating artifi-

And although the city keeps waiting lists for its various

cial flavoring and MSG, substituting natural ingredients

MFV permit categories, it can take a while to get through

and making everything by hand. Doris’ improvements

them. The lists, which themselves have caps,75 were last

were a hit.

opened in 2007.76 Buying a black-market permit, or chanc-

69

A-Pou’s Taste has since expanded into three locations throughout Manhattan, and Doris now employs a

ing it without any permit at all, is many New York City
vendors’ only option.
Other city decisions can dramatically affect vendors’

dozen people. She insists that they all have vendor and
food preparation licenses. She also pushes employees to

day-to-day operations. In 2013, bike racks sprang up

strike out on their own, which some have done. As sur-

around New York City as part of a new bike-sharing pro-

vey data indicate, this is not uncommon (see Longevity

gram, forcing businesses like Doris’ out of their familiar

& Future Plans, p. 10).

vending locations. At her new spot, Doris saw her daily

Like that of any small business owner, Doris’

patrons dwindle from 100 to 30,77 resulting in losses of

success is a testament to her perseverance through

hundreds of dollars a day.78 Most vendors won’t get rich

adversity. Working outdoors puts vendors like Doris at

from their businesses (see Table 1, p. 17), so such seem-

the mercy of the weather, but perhaps more daunting

ingly small decisions by city officials can have oversized

are the manmade challenges they face. After complet-

implications for these hard-working individuals.
Unbowed, Doris plans to expand her business into a

ing sanitation training and obtaining the paperwork
necessary to serve food, would-be New York City street

line of frozen foods based on her food-cart menu, while

vendors can apply for permits to work in a park, on

maintaining the carts for advertising. When her frozen

private property or at a street fair or market.70 Getting

food business gets off the ground, it will be yet another

permission to sell on public property like sidewalks,

example of how street vending is a launching pad to

however, is nearly impossible, as the city has capped the

expanded opportunities, all to the benefit of the local

number of unrestricted, year-round, citywide mobile

economy and beyond. Yet, all by itself, New York City’s

food vending unit (MFV) permits at just 2,800.71

street vending industry makes a significant contribution
to the Empire City.

Other Demographic
Characteristics
Compared to other workers in large U.S. cities, street
vendors are substantially more likely to be veterans. And
those veterans are more likely to be disabled: 32% of vendor veterans are disabled, compared to 17% of veterans
in large-city workforces. This is likely because many state
and municipal vending laws make special accommodations for them.m Vendors are also substantially more
likely to be married and male.
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Figure 18: Street Vendors’ Veteran and Marital
Statuses and Gender Compared to Other Workers
in Large U.S. Cities
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A Day in the Life of a Vendor
6:30 AM

9:15 AM

7:00 AM

9:15 AM

7:45 AM

9:45 AM

7:45 AM

10:20 AM

8:00 AM

10:30 AM

After grabbing coffee
and breakfast, Doris Yao
arrives at her commissary in Brooklyn to
check her supplies.

She goes to a nearby
restaurant depot to buy
ice for the carts.

She takes produce from
the refrigerator
in the commissary...

...and loads it into
a cart.

An employee hitches one of the three
carts to the back of
Doris’ van.

8:15 AM

Doris drives the cart to
its spot in Astor Place.

26

An employee guides
Doris as she backs the
cart onto the sidewalk,
and they unhitch it.

Doris and her
employee push the
1,000-pound cart into
place.

The employee starts
to cut tomatoes, cucumbers and lettuce.

The employee cooks
noodles and steams
dumplings.

Doris visits several
warehouses in Brooklyn and Queens to
pick up meat, vegetables and dry goods.

Upwardly Mobile

12:00 PM

Doris purchases
more ingredients and
supplies. One of her
employees calls to ask
for more bread for the
halal cart, so she stops
to buy some.

3:30 PM

She makes her weekly
visit to a wholesale
grocer in Brooklyn.

4:30 PM

She packs the back of
her van with boxes of
takeout containers and
bags of rice.

7:00 PM

Doris arrives at the halal cart as her employee is serving the last
dinner customers and
closing. They hitch the
cart to her van.

12:30 PM

7:45 PM

1:00 PM

10:00 PM

Her van filled to
capacity, Doris stops
at her commissary to
unload.

Doris braves more
traffic on the Queensboro Bridge.

She returns to the
commissary and puts
the carts away for the
night.

Doris starts all over,
preparing food for the
next day.

2:00 PM

After restocking the
halal cart with pita
bread, Doris eats
lunch (a wrap from
the cart).
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Street Vending and
the Local Economy:
A Case Study of New
York City

used to estimate the industry’s local economic effects
with IMPLAN, specialized software and datasets used
for economic contribution analysis (see Appendix for
details, p. 36).
The economic contributions of street vendors to

Walking the streets of New York City, it is easy to see

next page. First are direct effects, the most visible fruits

Doris Yao. Doris’ delicious and convenient dishes are the

of vending businesses, which account for the people

visible results of her carefully honed recipes and culinary

they hire and the products and services they offer. In one

techniques—and the long hours she and her employ-

year, New York City’s vendors employed an estimated

ees put in every day. In turn, Doris’ grateful customers

16,332 full- and part-time people, including proprietors,

provide incomes for her and her employees. Harder to

and generated more than $78.5 million in wages.81 And

see, but no less important, are the businesses that supply

vending businesses produced an estimated $82 million

fresh food, paper products and more to A-Pou’s Taste.

in unique value—or “value added.” Value added, similar

Also less evident are the grocery stores, clothing shops

to gross domestic product, measures the value business-

and other outlets that Doris and her employees, as well

es create beyond the raw or intermediate goods they

as her suppliers’ employees, patronize with their hard-

purchase.

earned wages. Yet all this economic activity starts with

For example, Doris’ value added is everything that

Doris. And it is multiplied many times over by New York

goes into transforming pork, cabbage, spices and other

City’s thousands of vendors.

ingredients—as well as a host of other intermediate

The direct and secondary “ripple” effects that ven-

goods—into a hot lunch served up where hungry office

dors have on a local economy can be estimated using

workers can easily buy it. That includes the labor of Doris

what is known as economic contribution analysis. New

and her employees to buy, transport and prepare ingredi-

York City makes a good case study because it has by far

ents, sell finished dishes and clean up after a day’s work;

the largest list of licensed vendors among large cities,

the recipes and techniques she has developed; and the

providing ample data for such an analysis. (Some esti-

fees and taxes (like sales taxes) she pays on the business.

mate as many as 10,000 vendors work in the city, though

All that adds up to the unique, visible and edible value

not all are required to be licensed. ) IJ started by asking

Doris’ business directly offers New York City consumers.

79

80

a random sample of 209 food and non-food vendors
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New York City’s economy in 2012 are illustrated on the

signs of the economic activity generated by vendors like

Street vendors also contribute to New York City’s

for their business expenses for one year—2012. These

economy in less obvious ways, such as by purchasing

figures were extrapolated to all the city’s vendors and

supplies. An industry’s spending on intermediate goods
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Street Vendors’

Contributions to NYC’s Economy
Estimates for 2012
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and services generates indirect effects: Doris’ purchases

jobs and economic activity at the retail outlets and other

of food, fuel, cleaning supplies and other things, like

businesses they patronize.83 Personal spending by New

rented storage space, she needs to run her business have

York City vendors’ employees and suppliers’ employees

a ripple effect, supporting jobs and production at her

supported an estimated 478 jobs, $33.5 million in wages

suppliers. In 2012, suppliers employed an estimated 1,150

and $55.7 million in added value in 2012.

people and paid $80.3 million in wages to provide goods

Altogether, in 2012, the seen and unseen econom-

and services to the city’s vendors. Those goods and

ic contributions of street vendors to New York City’s

services contributed an estimated $155 million in value

economy totaled an estimated 17,960 jobs, $192.3 million

added to the local economy.

in wages and $292.7 million in value added. And through

Finally, the vending industry contributes to New
York City’s economy through induced effects. Another

their economic activity, vendors contributed an estimated
$71.2 million to local, state and federal tax coffers.

kind of unseen ripple effect, induced effects come from
household spending by employees—both those of the
vending industry and those of its suppliers. Doris’
82

business enables her and her employees, as well as her
suppliers’ employees, to pay for housing, food, entertainment and more. Their spending in turn supports more

30

Tax Contributions from Vending

State and Local

$35.5 million

Federal

$35.7 million

Total

$71.2 million
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population, is far larger than that of most other cities,

Conclusion

the New York City case study illustrates how economic
effects from one industry can ripple through a commu-

New York’s vending industry makes sizable con-

unseen, are nonetheless real. For cities looking to ex-

more if the city lifted or eliminated its permit caps to

pand economic opportunities, facilitate job growth and

allow more vendors on its streets legally. Thousands of

realize greater tax revenue, welcoming street vendors

New Yorkers languish on waiting lists. Others would like

is a low-cost and potentially high-reward option. Yet

to join a waiting list, if only it were open.

too often, in New York City and elsewhere, burden-

Meanwhile, tired of paying black-market prices for
bootleg permits and despairing of ever obtaining legal

some regulation remains the rule.
In 2011, the Institute for Justice catalogued com-

ones of their own, some vendors are closing up shop.

mon vending regulations in the 50 largest U.S. cities

Adam Sobel, the chef-owner of Cinnamon Snail, one of

and found that nearly all large cities had erected major

New York’s most celebrated food trucks, announced in

impediments to street vending.85 Like Chicago, 19 other

February 2015 that he would stop vending in the city

cities enforced blatantly anticompetitive rules barring

because of permitting problems.

mobile vendors from operating near brick-and-mortar

84

New York City’s destructive permit caps frustrate

establishments selling similar products. Eleven cities

the efforts of energetic, entrepreneurial people like Adam

simply banned vending or certain types of vending

and funnel huge sums of money away from value-creat-

on public property. Those bans included Los Angeles’

ing activities, like business expansion and job creation,

complete prohibition on sidewalk vending and Chicago

and into a black market that enriches a few.

regulations that forbade vendors from selling flowers

Other cities can learn from New York City’s ex-
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nity, supporting jobs and economic activity that, while

tributions to the city’s economy, but it could contribute

or any prepared food other than ice cream from a cart.

ample, both good and bad. Although the Big Apple’s

A handful of cities prohibited vendors from staying in

vending population, like its economy and overall

a single spot any longer than necessary to make a sale,

Upwardly Mobile

as in Hialeah, Miami and much of the
rest of South Florida. Most common
among large cities were restricted
zones where vending was disallowed—often covering the very commercial, entertainment and sporting
areas that are so attractive to vendors.

The survey findings
suggest that vendors
are exactly the types
of entrepreneurs
cities should want to
encourage.

Large cities impose other types

structures from which they sell, and
many have grown businesses large
enough to employ others. The survey
results also indicate that vending
provides a means of upward mobility
for people who might not otherwise
be able to break into business: entrepreneurs with less education, those of

of restrictions, too, and countless smaller cities have

lesser means and others who may lack ready access to

regulations of their own. The city planning commission

capital, including immigrants and minorities.

in Turlock, Calif. (pop. 70,000), for example, voted—at

The survey findings also suggest that vendors are

the request of the Turlock Downtown Property Owners

exactly the types of entrepreneurs cities should want to

Association—to ban food vendors from the downtown

encourage. Vendors are hard workers and risk takers.

area. And when Noblesville, Ind. (pop. 50,000), ad-

Full-time vendors work long days and long weeks, and

opted a $1,000 licensing fee for food trucks—almost 10

part-time vendors typically work a second job to make

times what nearby Indianapolis requires—the effect was

ends meet. Most vendors have other work experience

as good as a ban. A year and a half later, zero permits

yet take a chance on a new venture, often with hopes of

had been filed. City planning director Christy Langley

growing a startup into something bigger. Vendors perse-

remarked, with Midwestern understatement, “It hasn’t

vere through bad weather, unpredictable foot traffic and

been very popular.”

regulatory hurdles. Despite such challenges, the average

86

87

Such hurdles to street vending can close off an otherwise accessible avenue to entrepreneurship. The survey

vendor has so far lasted eight years in business.
Some cities have seen the potential that entrepre-

reveals that the vast majority of vendors own their own

neurs like these hold. The East Liberty neighborhood in

businesses, as well as the trucks, carts, stands or other

Pittsburgh has worked to increase the number of vendors
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on its streets. According to Cherrie Russell, a spokesper-

When Lakeland, Fla., began holding once-a-month

son for the nonprofit East Liberty Development Inc., the

food-truck rallies downtown, restaurant owners feared

idea to encourage more vending came after she “noticed

a significant loss of business. But the opposite occurred.

that there always seemed to be a lot of activity and life on

Every time a food-truck rally kicked off, restaurants grew

the blocks where the vendors were set up.” She wasn’t

busier. One restaurant owner estimated the first rally pro-

alone. Tony Moquin, district manager for a clothing store

duced a 30 percent increase in his business, an increase

in the area, observed, “We’ve noticed that a lot of cus-

that remained even after the rally ended.90

tomers come into our store after they’ve stopped to look
at what the street vendors are selling. We definitely like

food-truck skeptic—was so impressed, he identified a

having them out here.” ELDI encouraged more vending

gap in the local market and built his own food truck to fill

by offering grants to vendors to offset licensing fees and

it. “The concept is that it has a brick oven on the truck,”

teaching workshops to vendors on local codes, theft

the owner, Giovanni Moriello, said. “It was custom made

prevention, basic bookkeeping and marketing. ELDI also

by a friend of mine who put [it] in the truck. Lakeland

asked vendors to operate at least three days a week.88

doesn’t have a brick oven pizza right now.”91

Similarly, when Harbor Springs, Mich., invited

With the increase in traffic at his brick-and-mortar

food trucks to town, city officials discovered something

restaurant and the addition of his food truck, this owner

quite unexpected: “Food trucks actually bring people

will do more business with suppliers, and he may hire

downtown as opposed to just taking away from existing

more employees to man his truck. His employees and his

restaurants,” observed Tom Richards, Harbor Springs’

suppliers’ employees will spend their wages on goods

city manager. “They become an attraction and increase

and services in Lakeland. And perhaps in a few years,

the number of people in your downtown.”

the employees hired to run the new food truck will be in-

89

And with more people comes increased business for

34

Another Lakeland restaurant owner—originally a

spired to go into business with a truck of their own. Oth-

brick-and-mortar establishments, as people who come

er cities can likewise unleash such economic potential.

downtown for the food trucks stumble upon shops and

It’s as simple as clearing away outmoded and anticom-

restaurants they’ve never seen before and bring friends

petitive regulations and opening streets and sidewalks to

and family back for return visits.

vending entrepreneurs pursuing their American Dream.

Upwardly Mobile
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Appendix:

Study Methods
The study of street vendors has largely been dominated by ethnographic research, although at least one

Table A1: 50 Largest Cities in the U.S.

92

study of vendors has used survey methods.93 The scope

Albuquerque, N.M.

Louisville, Ky.

of this project—a study of street vendors in the 50 largest

Arlington, Texas

Memphis, Tenn.

cities in the United States—necessitated the use of survey

Atlanta

Mesa, Ariz.

Austin, Texas

Miami

Baltimore

Milwaukee

Boston

Minneapolis

Charlotte, N.C.

Nashville, Tenn.

across all 50 cities listed in Table A1. The sample was

Chicago

New York

constructed by securing a list of all licensed vendors from

Cleveland

Oakland, Calif.

each city. This facilitated the creation of a population of

Colorado Springs, Colo.

Oklahoma City

Columbus, Ohio

Omaha, Neb.

also certain categories of vendors that can work without

Dallas

Philadelphia

government permission, therefore resulting in no lists of

Denver

Phoenix

Detroit

Portland, Ore.

El Paso, Texas

Raleigh, N.C.

Fort Worth, Texas

Sacramento, Calif.

Fresno, Calif.

San Antonio

Honolulu

San Diego

proportional quota frequencies were set for each city, ven-

Houston

San Francisco

dors from the respective city lists were called randomly

Indianapolis

San Jose, Calif.

Jacksonville, Fla.

Seattle

Kansas City, Mo.

Tucson, Ariz.

Las Vegas

Tulsa, Okla.

Long Beach, Calif.

Virginia Beach, Va.

Los Angeles

Washington, D.C.

methods, described in greater detail here.

Survey

Sample
The survey sample included 763 street vendors

licensed vendors. There are, of course, an unknown number of people who vend in these cities illegally. There are

vendors. By definition, identifying them for inclusion in
the population was impossible, which means the findings
in this study can be generalized only to licensed vendors.
The sample was constructed as a stratified random
sample. The number of participants in the sample from
each city was proportional to each city’s percentage of
vendors in the 50-city (licensed) vendor population. After

until quotas were filled.
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Data Collection
Survey data collection by Technometrica, a New Jer-

bution analysis,96 which measures the significance or
contribution of a project, program or industry within

sey-based polling company, occurred over a three-month

a local economy.97 Examples include studies of the

period during the fall of 2013. All surveys were complet-

economic contributions of sunflower farms,98 petroleum

ed by telephone. Because of the comparably greater rep-

production,99 agriculture100 and others.101 Like these and

resentation of immigrants in the vendor industry, survey

other studies,102 this analysis of the vending industry

questions were translated into multiple languages, and

in New York City was completed using the IMPLAN

multilingual speakers were used in data collection. Prior

system.103 This widely used and nationally recognized

to data collection, the survey was pre-tested on a small

tool enables one to input various economic data for

sample of vendors. Results from the pre-test were used to

an industry or event. Using the linkages between the

refine questions for the sake of clarity and precision. The

particular industry and more than 500 other sectors in

full survey, including basic results, can be found online at

a region’s economy, it determines the resulting total

www.ij.org/upwardly-mobile.

output, income, jobs, taxes and other effects.
Estimating these metrics requires identifying

Analyses
The analysis of all closed-ended variables, except

primary activities involved in the industry and estimating expenditures for those activities.104 One of the most

expenditure variables among New York City vendors,

common methods for doing so is to survey consumers or

was completed using descriptive statistics. All analyses

business owners105 and ask participants to identify expen-

were completed using probability and sample weights

ditures across various categories. Business owners, for ex-

to reflect the unequal probabilities of participants to end

ample, would list expenditures for supplies, advertising,

up in the sample and the over- or underrepresentation of

payroll and benefits, maintenance and other expenses.106

vendors in certain cities due to response biases.

In this expenditure-based approach, the “ripple effect”
of an industry’s spending patterns is then calculated as
the spending and re-spending works its way through the

Economic Contribution

economy of a study area.107
In the present study, vendors in New York City were

The economic contribution analysis of vendors in

asked to identify their expenditures across 16 different

New York City was completed using input-output anal-

sectors: office, storage and kitchen rental, vending unit

ysis. The purpose of this type of analysis is to estimate

rental/mortgage, vending unit maintenance, gas/diesel,

the broader economic benefits an area receives94 from

propane/kerosene, employee wages, employee bene-

a given event or industry by measuring patterns of

fits, proprietor income, insurance, permits/fees, food

spending and re-spending within an economy.95 It does

and non-food supplies and merchandise, advertising,

so by tracing linkages (i.e., the amount of spending and

accounting services, legal services and communications

re-spending) among sectors of an economy and calculat-

technology. These categories were identified from prior

ing the total business activity resulting from a particular

research and through consultation with working vendors.

sector or industry.
Most often, this type of analysis is used to measure

New York City was used as the study area for several reasons. First, it has a long tradition of street vendors.

the impact of a new industry, business, product or event

Second, among the 50 cities used for the survey, it has

in a region. For example, it can be used to predict the

the largest population of licensed vendors. Third, the

amount of production, labor income and taxes gener-

geographic borders of the city are easily defined. Fourth,

ated and the number of new jobs created as a result of

the area approximates a self-contained local trade area

building a new factory in a community. However, it is

(i.e., local residents typically fulfill most of their routine

also used in economic significance or economic contri-

household needs within the area).108 Finally, the study
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area includes the locations where most of the spending

or impacts. Direct is the value of goods and services

associated with the industry occurs.109 The use of cities

purchased by consumers in the industry, typically mea-

as study areas is quite common, as is the use of metro-

sured through sales. Indirect measures the jobs and pro-

politan statistical areas110 and states.111

duction needed to manufacture the goods and services

The specific sample used for the analysis included

purchase additional supplies to meet vendors’ needs,

three general categories of licensed vendors—general

with this cycle continuing until all additional indirect

merchandise vendors, food vendors and those who

effects are purchased from outside the region under

are licensed but lack certain permits. The sample was

study.115 Payments for goods and services produced

proportionally stratified by these categories and quotas

outside the study area (i.e., outside New York City)

met through random selection. For the economic contri-

are excluded because these effects impact businesses

bution analyses, participant responses were weighted so

located in other regions.116 Induced includes spending of

that all expenditure totals were inferred to represent the

local households due to income received through their

population of 10,000 vendors in the city.

work in vending and with its suppliers.117

The economic impact or contribution results of

Ordinarily, economic contributions or impacts are

this type of analysis are usually reported in several

determined through the use of sales data modeled as

categories: employment, value added, labor income

direct effects, from which secondary effects are calcu-

and taxes.113 Employment measures the number of jobs

lated. Unfortunately, sales data gathered on the survey

in New York City due to the vending industry. Value

were not deemed reliable enough for use in the analy-

added measures the value of goods and services less the

sis, although another type of direct effect—wages and

intermediary goods required to create products sold to

income118—was reliable and included in the analysis as

consumers. Labor income is payroll paid to employees

such. Instead, the results reported above were derived

plus proprietors’ income. Taxes include federal, state

by using the aforementioned vendor expenditures in an

and local tax revenues associated with the industry.114

“analysis by parts.”119 In this type of analysis, vendor

Each of the categories, except for taxes, is a summation of direct, indirect and induced contributions

38

vendors sell to consumers. These supplier industries

209 food and non-food vendors.112 New York City has

expenditures were modeled as indirect effects and other
effects (induced, taxes, etc.) were estimated from there.
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Survey Endnotes

j

Those who sell from something “other” than these
four categories (trucks, carts, temporary stands

a
b

c
d

The remainder of business owners rent a vending

and permanent stands) most often do so from

unit from someone else.

trailers pulled behind a vehicle, but the diversity

The median number of both full-time and part-time

of operations also includes tables, designated areas

employees is one; the means are skewed upward by

within other businesses, suitcases, personal vehicles

a few dozen vendors with anywhere from five to 98

(e.g., cars, SUVs, pickup trucks) and even off their

employees.

persons (e.g., tickets held in a bag).

Data on other workers drawn from the 2012

k

reach a critical mass of people, but others select

Voluntary training includes general business

locations for their convenience or due to personal

courses as well as specialized training, such

connections. For 4% of vendors, city rules and

as blacksmithing, leather works, photography

restrictions primarily determined their locations.

and cooking classes. Some vendors reported

For full results, see

receiving on-the-job training from other vendors,
parent companies/franchisors or other relevant

e

www.ij.org/upwardly-mobile.

l

single location. On average, they operate in three

training on an ad hoc basis, such as through online

different locations on a typical weekday, spending

resources, personal instruction (e.g., art or music

about six hours in the location they vend the most.

lessons) or friends.

On weekends or for special events, they add two

Differences in response to this question

locations to their typical weekday locales. For

were examined by different demographic

locations of vendors operating permanent stands,

Immigrant vendors were more likely to have had a

g

h
i

see www.ij.org/upwardly-mobile.

m

For example, under New York law, cities are

job prior to working as a vendor compared to non-

barred from interfering with hawkers and peddlers

immigrant ones.

“without the use of any but a hand driven

Forty-eight percent vend full time throughout the

vehicle, in any street, avenue, alley, lane or park

year, 20% vend full time seasonally, another 20%

of a municipal corporation,” who are veterans
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Mobile vendors are not, of course, confined to a

businesses, such as restaurants. And some sought

characteristics. Only one proved to be significant.
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Most vendors—70%—choose locations to
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From: Boots Whitlock
Sent: Friday, October 28, 2016
Subject: Veterans Given back seat in testimony on Vending
I am upset that it wasn't until three hours and fifty minutes 3:50 into the
hearing that a Veteran got to speak. click the link for the video of
testimony.. you'll have to watch three hours and fifty minutes to see what
Veterans have to say.
Until the City of New York understands the full significance of New York
General Business Law Article 4, it would be irresponsible to release any
more permits.
Facts:
-article 4 guarantees permits to Veterans
-there are approximately 210,000 Veterans in the city.
We are starting to fight in court to attain our HARD EARNED benefits as
Veterans. When we are done Veterans will be informed that they do rate a
permit that affords them citywide access.

Answer me this: Why do we as Veterans have to FIGHT NYC to get
benefits we've been guaranteed since 1896??? Why doesn't the city
WANT to give us what state law GUARANTEES us??

Boots Whitlock
Veteran: United States Marine Corps
E-Mail: Boots_Whitlock@Yahoo.com

Matter of Rossi v New York City Dept. of
Parks & Recreation
Matter of Rossi v New York City Dept. of Parks & Recreation 2015 NY Slip Op 03047
Decided on April 9, 2015 Appellate Division, First Department Published by New York
State Law Reporting Bureau pursuant to Judiciary Law § 431. This opinion is
uncorrected and subject to revision before publication in the Official Reports.
Decided on April 9, 2015
Tom, J.P., Moskowitz, DeGrasse, Richter, Kapnick, JJ.
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[*1] In re Danny Rossi, Petitioner-Respondent,
v
New York City Department of Parks and Recreation, Respondent-Appellant., In re
Elizabeth A. Rossi, Petitioner-Respondent, -against- New York City Department of Parks
and Recreation, Respondent-Appellant.

In re Rabah Belkebir, Petitioner-Respondent, -againstv
New York City Department of Parks and Recreation, Respondent-Appellant.

In re Martin Diaz, Petitioner-Respondent, -againstv
New York City Department of Parks and Recreation, Respondent-Appellant.

Zachary W. Carter, Corporation Counsel, New York (Michael J. Pastor of counsel), for
appellant.
Danny Rossi, respondent pro se.
Elizabeth Rossi, respondent pro se.

Rabah Belkebir, respondent pro se.
Martin Diaz, respondent pro se.

[*2]
Order and judgment (one paper), Supreme Court, New York County (Joan B. Lobis, J.),
entered March 25, 2013, granting petitioner Danny Rossi's petition to annul the
determination of ECB, dated May 31, 2012, which sustained three notices of violation of
56 RCNY 1-03(c)(1), affirmed, without costs. Order and judgment (one paper), same
court and Justice, entered March 25, 2013, granting petitioner Elizabeth A. Rossi's
petition to annul the determination of ECB, dated May 31, 2012, which sustained two
notices of violation of 56 RCNY 1-03(c)(1), modified, on the law, to deny the petition
with respect to the notice of violation premised upon GBL 35-a (7)(i), and otherwise
affirmed, without costs. Order and judgment (one paper), same court and Justice, entered
March 25, 2013, granting petitioner Rabah Belkebir's petition to annul the determination
of ECB, dated May 31, 2012, which sustained one notice of violation of 56 RCNY 103(c)(1), affirmed, without costs. Order and judgment (one paper), same court and Justice,
entered March 25, 2013, granting petitioner Martin Diaz's petition to annul the
determination of the New York City Environmental Control Board (ECB), dated May 31,
2012, which sustained 11 notices of violation of Rules of City of New York Department
of Parks and Recreation (56 RCNY) § 1-03(c)(1), modified, on the law, to deny the
petition with respect to the two notices of violation premised upon General Business Law
(GBL) § 35-a(7)(i), and otherwise affirmed, without costs.
In these related article 78 proceedings, petitioners, who are disabled veterans holding
mobile food vending licenses, challenge notices of violation issued by respondent New
York City Department of Parks and Recreation (DPR) for failure to comply with Parks
Department officers' directives to move their food carts. Most of the notices of violation
allege that petitioners were asked to move their carts because GBL 35-a(3) provides that
only two street vendors holding "specialized vending licenses" (SVLs) may vend on each
"block face." SVLs are issued to disabled veterans by way of a priority system based
upon the veteran's date of application (GBL 35-a[1][a], [b]). When three or more SVL
holders attempt to vend on the same "block face," the two SVL holders with higher
priority have the exclusive right to vend, and any other SVL holder vending on that
"block face" is deemed to be vending without having obtained a license (GBL 35-a[3]).
Since other SVL holders with higher priority were vending on the dates in question, the
Parks Department officers asked petitioners to move, and issued the notices of violation
when they refused. Separate from the "block face" issue, two of the notices of violation
issued to petitioner Diaz, and one issued to petitioner Elizabeth A. Rossi, allege that they
refused to move after being told that their food carts violated certain footage restrictions
contained in GBL 35-a(7)(i).

GBL 35-a governs the issuance of SVLs to disabled veterans who "hawk, peddle, vend
and sell goods, wares or merchandise or solicit trade" (GBL 35-a[1][a]). Petitioners argue
that this statute does not apply to food vendors. The central issue presented in this appeal
is whether the phrase "goods, wares or merchandise" encompasses food. We conclude
that it does. "It is fundamental that a court, in interpreting a statute, should attempt to
effectuate the intent of the Legislature" (Matter of State of New York v John S., 23 NY3d
326, 340 [2014] [internal quotation marks omitted]). "As the clearest indicator of
legislative intent is the statutory text, the starting point in any case of interpretation must
always be the language itself, giving effect to the plain meaning thereof" (Majewski v
Broadalbin-Perth Cent. School Dist., 91 NY2d 577, 583 [1998]). Because the terms
"goods" and "merchandise" are not defined in GBL 35-a, they should be construed in
accordance with their common, everyday meaning (Matter of New York Skyline, Inc. v
City of New York, 94 AD3d 23, 27 [1st Dept 2012], lv denied 19 NY3d 809 [2012]).
The word "goods" is broadly defined as "something manufactured or produced for sale"
(Merriam-Webster's Collegiate Dictionary 539 [11th ed 2003]). Likewise, "merchandise"
is defined as "the commodities or goods that are bought and sold in business" (id. at 776).
As a matter of common parlance, the term "goods" plainly includes food. For example,
one often refers to canned foods as "canned goods," and baked items as "baked goods."
Thus, food products such as those sold by petitioners fall within the common, everyday
meaning of "goods" and "merchandise" (see Monroy v City of New York, 95 AD3d 535
[1st Dept 2012] [food is "merchandise" as that term is used in city regulation governing
the sale of merchandise]). If the legislature had intended to exclude food from the
purview of GBL 35-a, it could have expressly [*3]done so, as it did, for example, in
General Municipal Law § 85-a [explicitly excepting "food products" from the phrase
"goods, wares or merchandise"]). Its failure to have made such an exclusion in GBL 35-a
indicates an intention to include food within the broad reach of the statute.[FN1]
The phrase "goods, wares or merchandise" is drawn verbatim from GBL 35-a's
companion statute, GBL 32, which governs the rights of veterans to vend. That statute,
from its inception, has been understood to apply to all categories of vendors, including
food vendors (see e.g. City of Buffalo v Linsman, 113 App Div 584 [4th Dept 1906] [sale
of vegetables]; Matter of Sharpe v New York City Dept. Of Health & Mental Hygiene,
2008 NY Slip Op 32094[U] [Sup Ct, NY County 2008] [mobile food vending]; People v
Mann, 113 Misc 2d 980 [Dist Ct, Suffolk County 1982] [sale of hot dogs]; People v
Gilbert, 68 Misc 48 [County Ct, Otsego County 1910] [sale of peanuts and popcorn]; see
also Good Humor Corp. v City of New York, 290 NY 312 [1943] [involving sale of ice
cream and local law regulating sale of "goods, wares or merchandise"]). It would be
incongruous for the legislature to have viewed food as "goods, wares or merchandise" for
purposes of GBL 32, but not for GBL 35-a.
It is axiomatic that "a statute . . . must be construed as a whole and that its various
sections must be considered together and with reference to each other" (People v Mobil
Oil Corp., 48 NY2d 192, 199 [1979]). A review of the myriad provisions in GBL 35-a
makes clear that the statute was intended to, inter alia, combat sidewalk congestion and
promote public safety in areas where vending is taking place. For example, vending is

prohibited on sidewalks where the pedestrian path is less than 10 feet wide (GBL 35-a[3]).
There are also restrictions on, inter alia, vending within bus stops and taxi stands, and
near subway entrances, driveways, disabled access ramps and entrances to stores (GBL
35-a[7][h], [l][i], [l][viii]). Other parts of the statute prohibit interference with fire
hydrants and traffic barriers, use of oil and gas powered equipment, and vending over
subway grates, ventilation grills and manholes (GBL 35-a [7][g], [l][iii], [l][v]). The
congestion and safety concerns underlying these provisions pertain to all vendors
regardless of what they are selling, and there is no rational reason why the legislature
would intend for these restrictions to apply to general vendors but not food vendors.
The passing reference to food vendors in GBL 35-a(11) fails to demonstrate that the
legislature did not intend food vending to be covered under the statute. That subdivision,
which provides for certain caps on vending by disabled veterans, is merely an
acknowledgment that there are different types of vendors — namely "food, general [and]
vendors of written matter" (GBL 35-a[11]), and sheds no light on the central question of
whether food is "goods" or "merchandise." Likewise, the fact that two different agencies
regulate street vending in New York City does not mean that the State Legislature
intended to carve out food vending from GBL 35-a.
Having concluded that the vending limitations contained in GBL 35-a apply to the sale of
food, we turn to the remaining issues presented in this proceeding. Petitioners were
vending in front of the Metropolitan Museum of Art, which is abutted by a five-block
span of sidewalk on the west side of Fifth Avenue extending from the side streets of East
79th Street through East 84th Street. On the east side of Fifth Avenue, this span
comprises five distinct blocks separated by the above side streets, each of which forms a
T-junction with Fifth Avenue. Most of the notices of violation were issued because
petitioners had allegedly violated the provision in GBL 35-a(3) allowing no more than
two SVL holders to vend on a given "block face."
DPR and ECB take the position that the entire span of sidewalk in front of the museum
comprises a single "block face" for purposes of GBL 35-a(3). We disagree. The
regulations enacted with respect to this statute define "block face" as "the area of
sidewalk spanning from one intersection to the next" (Rules of City of New York
Department of Consumer Affairs [6 RCNY] § 2-315[a][1]). The term "intersection" is
defined in the Vehicle and Traffic Law (VTL) as, inter alia, "[t]he area embraced within
the prolongation or connection of the lateral curb lines . [*4]. . of two highways which
join one another at, or approximately at, right angles" (VTL 120[a]). Likewise, the New
York City Department of Transportation's regulations define "intersection" as "the area
contained within the grid created by extending the curblines of two or more streets at the
point at which they cross each other" (Rules of City of New York Department of
Transportation [34 RCNY] § 2-01). Because the T-junctions formed where Fifth Avenue
meets each of the streets from East 79th through East 84th Streets are all separate
intersections, the multi-block sidewalk span in front of the museum is not a single "block
face." Thus, in light of the provisions of the VTL and RCNY, ECB's interpretation of the
term "block face" was an error of law. Accordingly, ECB erroneously sustained those
notices of violation based on the restriction of two SVL holders per "block face."[FN2]

Contrary to the dissent's view, the "block face" issue, which was fully briefed in the
article 78 proceedings below, is properly before us. CPLR 7804(g) provides, in relevant
part, that "when the [article 78] proceeding comes before it, whether by appeal or transfer,
the appellate division shall dispose of all issues in the proceeding" (emphasis added).
Thus, we are empowered to resolve all issues raised in the article 78 petitions, including
the "block face" issue (see Matter of 125 Bar Corp. v State Liq. Auth. of State of N.Y., 24
NY2d 174 [1969]; see also Alexander, Practice Commentaries, McKinney's Cons Laws
of NY, Book 7B, CPLR C7804:8 ["To preserve judicial economy, . . . 7804(g) has been
interpreted as a direction to the Appellate Division to consider all of the questions that are
presented in an Article 78 proceeding no matter how the case arrived at its doorstep"]).
We disagree with the dissent's position that we should defer to ECB's construction of the
term "block face." The issue before us turns solely on statutory interpretation, and no
such deference is owed since we are not interpreting a statute "where specialized
knowledge and understanding of underlying operational practices" or "an evaluation of
factual data and inferences to be drawn therefrom is at stake" (Matter of RAM I LLC v
New York State Div. of Hous. & Community Renewal, 123 AD3d 102, 105 [1st Dept
2014] [internal quotation marks omitted]).
ECB properly upheld those notices of violation issued to petitioners Diaz and Elizabeth A.
Rossi premised upon GBL 35-a(7)(i). Under that provision, SVL holders are prohibited
from "occupy[ing] more than eight linear feet of public space parallel to the curb" and
"more than three linear feet to be measured from the curb to the property line."[FN3] The
sole defense raised in the administrative proceedings to these notices of violation, which
have nothing to do with the "block face" issue, was that GBL 35-a does not apply to food
vending [FN4]. In light of our rejection of this defense, no basis exists to vacate these
notices of violation.
All concur except Tom, J.P. who dissents in part in a memorandum as follows:

TOM, J.P. (dissenting in part)
I dissent to the extent that the majority reaches matters not briefed by the parties and not
reached by Supreme Court, thus providing no basis for review. It is axiomatic that in the
absence of an adverse ruling by which a party is aggrieved, no appeal lies (CPLR 5511).
Since petitioners have not filed a cross appeal, any administrative rulings adverse to them
are likewise not subject to review in respondent's present appeal.
Petitioners are all disabled veterans of the United States Armed Services who operate as
mobile food vendors on the sidewalk in front of the Metropolitan Museum of Art in
Manhattan. The issue presented by this appeal is whether they were properly charged
with violating General Business Law section 35-a, subdivision 3, which imposes a limit
on the number of vendors who may conduct business at a particular location.
These article 78 proceedings, consolidated for appeal, challenge penalties imposed on
petitioners by respondent New York City Department of Parks and Recreation (DPR) and

upheld by the Environmental Control Board (ECB or the City) for refusing to leave the
sidewalk area fronting the museum to comply with the statutory limit of two such
vendors per restricted block face. These density restrictions are prescribed by General
Business Law § 35-a, which provides for the issuance of a specialized vending license
(SVL) to any honorably discharged veteran who, like petitioners, has a service-related
physical disability.
Each petitioner holds a Mobile Food Vendor Full Term License issued by the New York
City Department of Health and Mental Hygiene (DOHMH), which enables the holder to
conduct operations as a food vendor. Petitioner Danny Rossi owns and operates his own
food vending cart, which meets the agency's specifications and requirements. Since 2007,
he has been operating his food cart in front of the Metropolitan Museum of Art on the
west side of Fifth Avenue in the vicinity of East 82nd Street. In addition to the cart which
he personally operates, Mr. Rossi owns at least two other food vending carts. He employs
his adult daughter, petitioner Elizabeth A. Rossi, to operate one and petitioner Martin
Diaz to operate the other. The final petitioner, Rabah Belkebir, owns and operates his
own food cart at East 79th Street and Fifth Avenue. For each cart owned, Mr. Rossi and
Mr. Belkebir hold a Citywide Full Term Mobile Food Vending Permit, also issued by
DOHMH, which certifies that a particular cart or vehicle is authorized for use in food
vending.
Petitioners were directed to move their food carts because state law provides that only
two street vendors holding "specialized vending licenses" may vend on each "block face"
(General Business Law § 35-a [3])[FN5]. DPR construes the five-block uninterrupted
stretch of sidewalk on Fifth Avenue fronting the Metropolitan Museum of Art to
constitute a single "block face" for purposes of General Business Law § 35-a, subdivision
3. Since other, more senior (higher priority number) SVL holders were present on each of
the dates in question, the Parks Department officers asked the petitioners to move, and
issued them notices of violation when they refused.
A brief historical analysis of the relevant statutes is instructive. Article 4 of the General
Business Law confers on honorably discharged veterans of this state who procure the
necessary license the right to "sell goods, wares or merchandise or solicit trade upon the
streets and highways within the county of his or her residence" or within the city wholly
embracing that county (General Business Law § 32 [1]). Moreover, municipalities are
forbidden to promulgate any local law or regulation that prohibits or interferes with the
exercise of such right by licensed veterans who are physically disabled as a result of
injuries received during military service [*5](General Business Law § 35). In Kaswan v
Aponte (160 AD2d 324 [1st Dept 1990], affg 142 Misc 2d 298 [Sup Ct, NY County
1989]), this Court upheld the right conferred by section 35, which supersedes and
proscribes any local law restricting the right of disabled veterans to engage in hawking or
peddling — specifically, in Kaswan, a local regulation intended to abate congestion. In
response to our ruling, section 35 was amended to exempt cities with a population of one
million or more to permit the exercise of some degree of local regulatory authority over
the activities of such vendors (L 1991, ch 687, § 1). Thereafter, the legislature enacted
section 35-a, which originally provided for the issuance of restricted location permits to

qualifying disabled veterans (L 1995, ch 115, § 3). The statute was re-enacted in 2004 to
implement the present licensing system, expressly subjecting licensees to local
restrictions on the number of vendors who may operate at a given location under certain
specified conditions (L 2004, ch 11, § 1).
The statute subjects the SVL holder to local restrictions on the number of vending carts,
vehicles or stands imposed by the locality "[i]n areas where general vending is
authorized" (General Business Law § 35-a [2]). It further confers upon the SVL holder
the right to vend at times and in locations where vending is otherwise prohibited, with the
proviso that no more than two SVL holders may vend on such a "restricted block face"
(General Business Law § 35-a [3]). The statute provides for a priority system, based on
seniority, to establish which vendors have the right to continue operating when the
density limit on the number of vendors per block face is exceeded.
DPR officers issued violations to petitioners for failing to obey directives to move their
food carts. In each case, the officers asserted that they instructed the petitioner to move
his or her cart because the respective petitioner did not have "priority" on that "block
face" (General Business Law § 35-a [1] [b]). The summonses issued to petitioners were
the subject of four administrative hearings conducted before the same Administrative
Law Judge. Danny Rossi appeared pro se and also acted as the representative of the other
three petitioners. The agency was represented by Parks Department Enforcement
personnel, Sergeant Asha Harris and Officer Travis Herman.
Mr. Rossi began by noting that the issue of whether an enforcement officer's direction to
move a food cart was lawfully issued had been the subject of several prior hearings. He
submitted a number of determinations that dismissed the charge of failing to comply with
a lawful order of a Parks Department officer, including one concerning Martin Diaz, all
of which found that General Business Law § 35-a is inapplicable to food vendors. Mr.
Rossi argued that the statute only "applies to general vending" and that "the priority
system isn't used in this case." As to any restriction on the number of vendors, Mr. Rossi
contended that the location where the carts were being operated is not a restricted area for
food vendors. In support of his argument, he referred to title 17 of the Administrative
Code (regulating food vending)[FN6] and a listing of streets restricted under that title,
which does not include the subject location. He further noted that under Parks
Department regulations, the only restriction on the placement of carts is that they be
located at least 30 feet from a park entrance, a rule with which he fully complied. In
response, Sergeant Harris reminded the ALJ that the violations were issued to petitioners
under section 35-a, not the Administrative Code. She then proceeded to explain the
priority licensing system.
The ALJ issued four substantially identical decisions dismissing all of the violations
against each of the four petitioners and finding that General Business Law § 35-a is
inapplicable to food vendors. Thus, the ALJ concluded, petitioners were not subject to the
limit of two SVL holders per block face contained in subdivision (3), the directive given
to petitioners by DPR officers to remove their food carts from the sidewalk in front of the
Metropolitan Museum of Art was unlawful, and it could not serve as a basis for issuance

of a violation for failure to comply with the officer's "lawful direction or command" (56
RCNY 1-03 [c] [1]).
The DPR pursued an administrative appeal before the ECB, which reversed the ALJ's
[*6]findings. In four determinations essentially identical in substance and issued on the
same day, the Board found that the restriction on the number of vendors contained in
General Business Law section 35-a applies to food vendors and general vendors alike.
While no definition of the terms "goods, wares or merchandise" appears in section 35-a
or elsewhere in the New York State Consolidated Laws, the Board observed that the
dictionary definition of "goods" includes "food products," such as "baked goods" (citing
Webster's Third New International Dictionary [1986]), and that food products are among
the goods subject to regulation under article 2 of the Uniform Commercial Code. The
Board also rejected petitioners' contention that they did not violate the statutory
prohibition against more than two SVL holders "vend[ing] simultaneously on the same
block face" because, as Danny Rossi had argued, the list of restricted areas issued by
DOHMH includes only the east side of Fifth Avenue, not the west side in front of the
Metropolitan Museum of Art. The Board instead invoked the local requirement to obtain
written permission from the Parks Commissioner to vend in areas subject to his
supervision (Administrative Code § 17-315 [i]) to find that the area fronting the museum
from East 79th to East 86th Street constitutes a "restricted block face." Finally, the Board
refused to consider Mr. Rossi's argument that an SVL may be used only for general
vending, that it requires a general vending license and is labeled "disabled veteran
general vendor" as "factual assertions made for the first time on appeal." In reversing the
ALJ's determinations, the Board sustained all of the violations against petitioners.
The subject article 78 proceedings were commenced by notices of petition and petitions
verified September 14, 2012. As on the administrative appeal, petitioners argued that
food vendors are not regulated by the state statute but, rather, are subject to city
regulation by DOHMH under article 17 of the Administrative Code. They further argued
that the ECB's finding that the area between East 79th and East 86th Street is a single
restricted block face for purposes of the statute is arbitrary and capricious. The City
responded that while its licensing provisions have distinguished between general vendors
and vendors of food since 1977, state law has never made any such distinction.
In granting the petitions, Supreme Court issued four substantially identical decisions
reasoning that only general (non-food) vendors are subject to General Business Law §
35-a, while food vendors are regulated by Administrative Code § 17-301 et seq. The
court further noted that "[t]he Department of Consumer Affairs, which is charged with
issuing general vendor licenses, explicitly excludes food vending from the purview of
general vendor licenses" (citing Administrative Code § 20-452 [b]). Because it found
section 35-a to be inapplicable to food vendors, the court held that the DPR officers had
unlawfully directed petitioners to move their food carts and, thus, petitioners could not be
charged with failing to comply with a lawful direction of a Parks Department officer. The
court did not reach the question of whether the entire sidewalk area fronting the museum
constitutes a single block face for purposes of restricting vending to two specialized
vending licensees.

On appeal, the City, argues that while regulation of food vendors is the province of
DOHMH, General Business Law § 35-a is not confined to general vendors but applies to
all vendors, including food vendors.
In support of their opposing position that the numerical restrictions of section 35-a do not
apply to them, petitioners, appearing pro se, respond first, as they argued before the ALJ,
that the Department of Consumer Affairs (DCA) has no authority to regulate their
operations, which fall under the aegis of DOHMH. Second, they point out that none of
them has been required to obtain an SVL in order to conduct operations as a food vendor
and that a general vending license does not permit the vending of food [FN7]. Finally,
since food is not mentioned among the wares covered by General Business Law § 35-a,
they contend that the statute does not apply to vendors [*7]of food.
As the City frames it, the issue before us is whether the statutory reference to those
holding a "license to hawk, peddle, vend and sell goods, wares or merchandise or solicit
trade upon the streets and highways" (General Business Law § 35-a [1][a]) includes food
vendors within its purview or, more particularly, whether the statute includes food among
the categories of "goods, wares or merchandise" sold by SVL holders. The City argues
that the dictionary definition of "goods" is particularly broad and that article 2 of the
Uniform Commercial Code, which applies to transactions in goods, is construed to
include food items (see e.g. Frigaliment Importing Co. v B.N.S. Intl. Sales Co., 190 F
Supp 116 [SD NY 1960] [chicken]; Feld v Levy & Sons, 37 NY2d 466 [1975] [bread
crumbs]).
It may well be that, as the City contends, General Business Law section 35-a can be read
to encompass food vendors. It is broadly drafted and nowhere expressly exempts the
vending of food from its ambit (see Majewski v Broadalbin-Perth Cent. School Dist., 91
NY2d 577, 583 [1998] [legislative intent is best reflected by the statutory language]. For
the purpose of this appeal, it may be assumed, without deciding, that the statute's scope is
as broad as the City suggests. It is unnecessary to decide the issue because, even
accepting the City's interpretation, the statute does not afford a predicate for issuance of
the subject violations to petitioners under the particular facts of this case.
Preoccupation with state law detracts from the purpose of article 78 review. The narrower
question to be decided by this Court is whether Supreme Court correctly found that the
ECB's administrative order overturning the ALJ's hearing determination was " arbitrary
and capricious, affected by error of law or an abuse of discretion'" under CPLR 7803 (3)
(Matter of Castanon v Franco, 290 AD2d 293, 293 [1st Dept 2002], quoting Matter of
Kaphan v DeBuono, 268 AD2d 909, 911 [3d Dept 2000])[FN8]. The subject violations
were issued pursuant to General Business Law § 35-a (3), which provides in relevant
part:
"Specialized vending licenses issued pursuant to this section shall authorize the holders
thereof to vend on block faces . . . on the days and at the times when other vending
businesses have been prohibited on such block faces pursuant to any local law, ordinance,

by-law, rule or regulation. Not more than two such specialized vending licenses shall be
authorized pursuant to this subdivision per restricted block face . . ."
Where, as here, a question of pure statutory interpretation is presented, the courts are not
obliged to accord deference to the construction of the law espoused by the agency (see
Matter of KSLM Columbus Apts., Inc. v New York State Div. of Hous. & Community
Renewal, 5 NY3d 303, 312 [2005]).
Whether or not General Business Law § 35-a applies to petitioners, the ECB identified no
local provision that otherwise prohibited vending in front of the Metropolitan Museum of
Art, thereby implicating the statutory limit of two vendors per block face. Subdivision (2)
of the statute subjects qualifying disabled veterans holding SVLs to local restrictions on
the placement of vending carts. Subdivision (3) permits such SVL holders to vend "on the
days and at the times when other vending businesses have been prohibited on such block
faces pursuant to any local law, ordinance, by-law, rule or regulation," with the proviso
that "[n]ot more than two such specialized vending licensees shall be authorized pursuant
to this subdivision per restricted block face" (General Business Law § 35-a [3]). Thus,
even assuming that petitioners are bound by the statute, as the City contends, they must
be shown to have been using the status of SVL holder to vend at a time and place "when
other vending businesses have been prohibited." Once again, the City identifies no such
local prohibition in effect at this location, and the restriction of "not more than two . . .
specialized vending licenses per restricted block face" under § 35-a (3) is not
[*8]implicated.
As the basis for finding the location where petitioners were issued violations to be a
restricted block face, the ECB invoked section 17-315 (i) of the Administrative Code,
which prohibits vending in areas subject to Parks Department jurisdiction "unless written
authorization therefor has been obtained from the commissioner." This provision is
inapposite. As the ALJ noted, petitioners were not cited for vending without a permit.
Nor does this provision impose the type of restriction contemplated by section 3 of the
statute by prohibiting the operation of "other vending businesses" on the block face on
particular days and at specified times. Absent a showing that, pursuant to statute,
petitioners were allowed to vend at their location when the locality prohibited other
vendors from conducting business, they are not subject to the statutory limit of two such
authorized vendors (General Business Law § 35-a [3]).
Whether other regulations, such as those issued by DCA, restrict vending on the block
face at the subject times is immaterial. "It is settled that a court's review of the propriety
of an agency's determination is confined to the particular grounds invoked by the agency
in support of its action" (Matter of L & M Bus Corp. v New York City Dept. of Educ., 71
AD3d 127, 136 [1st Dept 2009], mod on other grounds 17 NY3d 149 [2011], citing
Matter of Yarborough v Franco, 95 NY2d 342, 347 [2000]; Matter of Montauk
Improvement v Proccacino, 41 NY2d 913, 913-914 [1977]). Thus, on this record, there is
no basis for finding petitioners in violation of the statutory limit of two SVL holders per
block face pusuant to section 35-a, subdivision 3. Furthermore, since the applicability of

section 35-a is the issue contested by the parties on appeal, there is no question that it has
been preserved for review.
As an alternative basis for annulment of the ECB determination, in the verified answer to
the individual petitions, it is conceded that "the City has separated vendors into general
vendors and food vendors for the purposes of licensing since 1977." The ECB's
determinations represent an inexplicable departure from administrative precedent and
conflict with these longstanding regulatory distinctions. As pointed out by Mr. Rossi at
the start of the administrative hearing before the ALJ, a number of prior determinations
found General Business Law § 35-a to be inapplicable to food vendors. The ECB
acknowledged its break with agency precedent in its determination of the administrative
appeal in the Martin Diaz case. Referring specifically to an October 5, 2011
determination dismissing an identical violation issued to Mr. Diaz for failing to comply
with an order of a DPR officer, the Board stated, in a footnote, that "res judicata" is
inapplicable due to an "intervening change in the applicable legal context. . . . The
Board's finding that GBL 35-a applies to food vendors is such a change in context."
An agency, like a court, is not inexorably bound by the doctrine of stare decisis to
conform to an incorrect application of a statute, but it is required to provide the reason for
a change in its established position (Matter of Charles A. Field Delivery Serv., [Roberts]
66 NY2d 516, 519, 520 [1985]). Having stated that its finding that General Business Law
§ 35-a is applicable to food vendors constitutes a change in position, the ECB's failure to
provide any explanation renders the instant determinations arbitrary as a matter of law.
As the Court of Appeals noted:
"when an agency determines to alter its prior stated course it must set forth its reasons for
doing so. Unless such an explanation is furnished, a reviewing court will be unable to
determine whether the agency has changed its prior interpretation of the law for valid
reasons, or has simply overlooked or ignored its prior decision. Absent such an
explanation, failure to conform to agency precedent will, therefore, require reversal on
the law as arbitrary, even though there is in the record substantial evidence to support the
determination made" (id. at 520 [internal citation omitted).
The ECB determination sets forth various reasons why the agency thinks section 35-a
should apply to food vendors; it does not state why the City is departing from a
regulatory system that has concededly drawn a clear distinction between food and nonfood vendors for nearly four decades. Although the issue was placed before it, the ECB
has not explained why, or by what [*9]means, regulations aimed at general vendors are to
be applied to food vendors, essentially by treating them as specialized vending licensees.
An agency, as a general matter, is required to adopt a rational interpretation of the law
under which it operates (see Matter of Howard v Wyman, 28 NY2d 434, 438 [1971]), and
particularly so where, as here, the agency proposes to reverse its position with respect to
the law's application.
ECB's determination does not demonstrate that its interpretation of General Business Law
section 35-a is consistent with the City's existing regulatory structure. As Supreme Court

noted, the definition of "general vendor" specifically provides that it "shall not include a
food vendor" (Administrative Code § 20-452 [b], citing Administrative Code § 17-306
[c]). Furthermore, as Mr. Rossi observed, the specialized vending licensee is designated
on the license itself as "a disabled veteran general vendor." In addition, qualification for
an SVL requires proof that the applicant "holds a general vending license" (6 RCNY 2315 [b][3][iii]). Thus, under the City's licensing system, a general vendor is not permitted
to sell food; only a general vendor can apply for an SVL; the SVL is expressly
denominated a "specialized license," held by a "general vendor"; and SVL holders are
only restricted by General Business Law § 35-a (2) "[i]n areas where general vending is
authorized." Taken together, these various provisions amply support Supreme Court's
conclusion that the City's restrictions on the number of qualifying disabled veterans who
may vend on a restricted block face apply exclusively to those persons it licenses as
general vendors [FN9]. The provisions also illustrate the extent to which ECB's proposal
to subject food vendors to statutory restrictions placed on SVL holders is at variance with
the established regulatory scheme.
As this matter illustrates, application of general vending restrictions to food vendors
presents some practical inconsistencies. The evidence presented to the ALJ by Mr. Rossi
demonstrates that the areas where food vending is restricted by DCA regulations differ
from those areas restricted by DOHMH regulations. The policy reasons behind the
requirement of consistent results — particularly "guidance for those governed by the
determination made" and "stability in the law" — are not advanced by requiring the food
vendor, regulated by DOHMH, to anticipate being subjected to vending restrictions
directed at the general vendor and promulgated by DCA (Matter of Charles A. Field
Delivery Serv., [Roberts] 66 NY2d at 519). Nor are impartiality and the appearance of
justice promoted by issuing a food vendor a general vending license, which does not
permit the vending of food, for the apparent purpose of subjecting the food vendor to
general vending restrictions (id.).
The majority questions the City's position that the five-block stretch of sidewalk fronting
the Metropolitan Museum of Art from 79th to 84th Streets constitutes a single "block
face." Agency regulations define the term as "the area of sidewalk spanning from one
intersection to the next" (6 RCNY § 2-315 [a][I]). Meanwhile, Vehicle and Traffic Law §
120, subdivision (a) defines the term "intersection" as, inter alia, "the lateral boundary
lines of the roadways of two highways which join one another at, or approximately at,
right angles." It is beyond dispute that the T-junction formed by each intervening street
from 80th to 83rd Street constitutes an intersection under the statute, and ECB has
offered no explanation for its contrary interpretation. The significance of the omission in
the present context appears to be minimal, however, in view of Sergeant Harris's
testimony that, due to the prohibition against vending in bus stops and the profusion of
bus stops along the entire length of sidewalk fronting the museum, there are only
[*10]two areas where vendors can legally position their carts. Thus, it may be that
petitioners and the competing food vendors who outranked them were operating not only
on the same block face, as construed by the ECB, but on the same block, as delineated by
bounding intersections, rendering the point moot for the purpose of determining whether
statutory density restrictions were exceeded.

In any event, Supreme Court did not reach the question of whether the ECB's definition
of block face is arbitrary and capricious, the City is not aggrieved by any adverse
decision on the matter (CPLR 5511), the subject has not been briefed by the parties, and
the issue is not before this Court. Even if the question were properly presented for review,
the pertinent inquiry is whether the ECB has a rational basis for construing the sidewalk
fronting the Metropolitan Museum as a single block face, not merely, as the majority
decides, whether the agency's construction of the term intersection varies from that of the
Vehicle and Traffic Law. "It is well settled that the construction given statutes and
regulations by the agency responsible for their administration, if not irrational or
unreasonable, should be upheld" (Matter of Howard v Wyman, 28 NY2d at 438 [1971];
see Matter of Tommy & Tina, Inc. v Department of Consumer Affairs of City of N.Y., 95
AD2d 724 [1st Dept 1983], affd for reasons stated below 62 NY2d 671 [1984]). In the
absence of any briefing by the City concerning the reason for designating the subject
location as a restricted block face, this issue is not reviewable.
Finally, a determination of whether petitioners were in violation of statutory density
restrictions under the criterion established by the majority would first require a
determination as to whether petitioners were vending on the same block as competing
food vendors, a question unanswerable on the present record. We do not know where
these food carts were located at the time the violations were issued. All the food carts
could have been clustered within a single block directly in front of the museum entrance,
which would subject petitioners to the restriction of section 35-a (3) even if the stretch of
sidewalks fronting the museum are deemed separate block faces. Thus, simply finding
that "the multi-block sidewalk span in front of the museum is not a single block face"
does not, as the majority presumes, automatically resolve the issue in favor of petitioners.
Accordingly, the respective judgments (each denominated order and judgment) should be
affirmed.
THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.
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Footnotes
Footnote 1: There is nothing in the legislative history to indicate that the legislature
intended to exclude food vending.
Footnote 2: The dissent's reference to the number of bus stops in front of the museum, an
issue not fully developed in the administrative record, has no bearing on the legal issue of
whether the sidewalk area in front of the museum constitutes a single "block face."

Footnote 3: Although, in general, the provisions of GBL 35-a(7) are not applicable to the
area where petitioners were vending, the specific prohibitions contained in GBL 35a(7)(i) apply to all SVL holders, regardless of where they vend (see GBL 35-a[3]).
Footnote 4: In the article 78 petitions, petitioners argued that these size limitations create
a disadvantage for disabled veteran food vendors since they purportedly conflict with
certain city regulations. We do not reach this issue because it was not raised in the ECB
proceedings (see 72A Realty Assoc. v New York City Envtl. Control Bd., 275 AD2d 284,
286 [1st Dept 2000]).

Footnote 5: The term "block face" is not defined in General Business Law article 4.
Footnote 6: Presumably Administrative Code § 17-315 (i) requiring written authorization
from the Commissioner of Parks to vend within areas under Parks Department
jurisdiction.
Footnote 7: General Business Law § 35-a (5) provides for a color coded identification to
accompany an SVL, which shall be displayed by the SVL holder, and current DCA rules
provide for the assignment of a priority rank to the vendor.
Footnote 8: The City concedes that since petitioners do not challenge any factual finding
(CPLR 7803 [4]; 7804 [g]), this is the appropriate standard of review.
Footnote 9: The City, at oral argument, informed this Court that it does indeed issue
SVL's to food vendors, and there are indications in the record that some, if not all of the
petitioners have obtained them. Presumably, to qualify, petitioners first obtained general
vending licenses. The City does not explain its rationale for issuing a general vending
license to a vendor who cannot use it to sell food, and neither party has provided any
guidance concerning the actual use of the SVL by food vendors within the existing
regulatory framework.

Search N.Y. GBS. LAW § 32 : NY Code - Section 32: Licenses to veterans of the armed
forces of the United States

1. Every honorably discharged member of the armed forces of the United States, who is a
resident of this state and a veteran of any war, or who shall have served in the armed
forces of the United States overseas, and the surviving spouse of any such veteran, if a
resident of the state, shall have the right to hawk, peddle, vend and sell goods, wares or
merchandise or solicit trade upon the streets and highways within the county of his or her
residence, as the case may be, or if such county is embraced wholly by a city, within such
city, by procuring a license for that purpose to be issued as herein provided. No part of
the lands or premises under the jurisdiction of the division of the state fair in the
department of agriculture and markets, shall be deemed a street or highway within the
meaning of this section.
2. Any such former member of the armed forces of the United States may present to the
clerk of any county in which he has resided for a period of at least six months, his
original certificate of honorable discharge, or a copy thereof duly certified by the
recording officer or a certificate in lieu of lost discharge issued by a department of the
armed forces of the United States which shall show that the person presenting it is a
veteran of any war, or that he has served overseas in the armed forces of the United States.
He shall also fill out a blank which shall when filled out state his name, residence at the
time of application, nature of goods to be sold, and if the applicant is working on
commission or percentage for any person, firm or corporation, the name and business
address of such person, firm or corporation. This statement shall be signed by the
applicant in the presence of the county clerk, or a deputy designated by him, and the
name on this application and on the original certificate of honorable discharge shall be
compared by the county clerk to ascertain if the person so applying is the same person
named in the original certificate of honorable discharge. Such county clerk when so
satisfied shall issue, without cost, to such former member of the armed forces of the
United States, a license certifying him to be entitled to the benefits of this section.
3. A copy of this statement shall be attached to the license granted by the county clerk
and shall remain attached thereto. On presentation to such clerk of the affidavit of such
surviving spouse and two other residents of the county, that he or she is such surviving
spouse, accompanied by such original certificate of honorable discharge of his or her
deceased spouse, and the filing of the statement hereinabove required, such county clerk
shall issue, without cost to the surviving spouse, a license certifying the surviving spouse
to be entitled to the benefits of this section.
4. The license provided for by this section shall be used and valid only for use in the
county in which it was issued, except that if issued in a county embraced wholly by a city,
it may be used within such city.

5. The application for the license herein provided shall be accompanied by a photograph
of the applicant taken within thirty days prior to such application and upon the issuance
of such license shall be attached thereto.
6. A license issued without cost, under the provisions of this section, shall be personal to
the licensee and any assignment or transfer thereof shall be absolutely void. Upon
satisfactory proof by affidavit of the loss or destruction of any license issued as herein
provided, the county clerk shall issue a duplicate license for the one so lost or destroyed
and in which event the word "duplicate" shall be legibly written in ink across the face
thereof.
7. A person assigning or transferring, or attempting to assign or transfer any such license
or using or attempting to use such license contrary to the provisions of this section shall
be guilty of a misdemeanor.
8. Any provisions of this section to the contrary notwithstanding, any city, village or
town may, by local law or ordinance, require a person holding a license issued pursuant
to the provisions of this section by the clerk of the county in which such city, village or
town is located, to file a further application with such official of the city, village or town
as is designated in such local law or ordinance, for the issuance of a local license and may
prescribe the terms and conditions under which such local license may be issued and may
prohibit the right to hawk, peddle, vend and sell goods, wares or merchandise or solicit
trade upon the streets and highways within any such city, village or town under the
provisions of this section unless such local license has been issued. - See more at:
http://codes.lp.findlaw.com/nycode/GBS/4/32#sthash.6kd3xEHG.dpuf

General Business Law Article 4 section 35-a
Subject to the provisions of this section but notwithstanding any
inconsistent provisions of any general, special or local law:
1.
(a) In cities having a population of one million or more, the
official designated by a local law or ordinance to issue a local
license to hawk, peddle, vend and sell goods, wares or
merchandise or solicit trade upon the streets and highways
within such city shall issue specialized vending licenses to
honorably discharged members of the armed forces of the United
States who are physically disabled as a result of injuries
received while in the service of said armed forces and who are
eligible to hold licenses granted pursuant to section thirty-two
of this article. Such specialized vending licenses shall
authorize holders thereof to hawk or peddle within such city in
accordance with the provisions contained in this section.
Specialized vending licenses issued under this section shall
permit the holders thereof to vend on any block face, and no
licensee authorized under this section shall be restricted in any
way from vending in any area, except as provided in this section.
(b) The official in such city responsible for issuing specialized
vending licenses shall set forth by rule procedures for issuing
specialized vending licenses pursuant to this section; such rules
shall establish a priority system, based upon the date of
application for specialized vending licenses issued pursuant to
this section, provided, however, that any disabled veteran vendor
holding a specialized vending license issued in such city prior
to March first, two thousand three, shall be accorded a priority
based upon the date of issuance of such specialized vending
license.

2. In areas where general vending is authorized, outside of the area
specified in subdivision seven of this section, all specialized vending
license holders, including those vendors authorized to vend in the
area specified in subdivision seven of this section, shall be subject
to those restrictions on the placement of vehicles, pushcarts and
stands contained in any local law, ordinance, by-law, rule or
regulation of a city having a population of one million or more, to the
extent that such restrictions are not inconsistent with the provisions
contained in subdivisions four, five, six and eight of this section.

3. Specialized vending licenses issued pursuant to this section shall
authorize the holders thereof to vend on block faces, outside the area
specified in subdivision seven of this section, on the days and at the
times when other vending businesses have been prohibited on such block
faces pursuant to any local law, ordinance, by-law, rule or regulation.
Not more than two such specialized vending licensees shall be
authorized pursuant to this subdivision per restricted block face,
provided that no restriction shall apply to such licensees when
vending on such block faces except as provided in paragraphs (e), (g),
(h), (i), (j), (k) and (l) of subdivision seven of this section; and

provided further no specialized vending licensee shall vend on any
sidewalk unless such sidewalk has at least a ten-foot wide clear
pedestrian path to be measured from the boundary of any private
property to any obstructions in or on the sidewalk, or if there are no
obstructions, to the curb. Where three or more specialized vending
license holders attempt to vend simultaneously on the same block face,
the two specialized vending license holders with the higher priority,
as established pursuant to paragraph (b) of subdivision one of this
section, shall have the exclusive right to vend on such block face, and
any other specialized vending license holder vending on such block face
shall be deemed to be vending without first having obtained a license.

4. Where exigent circumstances exist, a police officer of the city may
order a specialized vending license holder to temporarily move from a
location; for purposes of this subdivision, "exigent circumstances"
shall mean an immediate threat to public safety caused by unusual and
severe pedestrian congestion due to an impediment other than the
specialized vending license holder, or by an accident, fire, parade,
demonstration or other emergency situation. Nothing herein shall be
construed to limit such city's authority to place restrictions on
vending in order to protect national security.

5. Specialized vending licenses to vend shall be accompanied by a
photographic color coded identification which shall include the
priority number established pursuant to paragraph (b) of subdivision
one of this section, and shall be displayed by such specialized vending
license holder.

6. Specialized vending licenses to vend shall not be loaned, leased,
subcontracted or otherwise transferred except:
(a)Upon the death of the disabled veteran who held the license,
the license shall be transferred by operation of law to the
surviving spouse or, if there is no surviving spouse or the
surviving spouse elects not to use the license, to the guardian
of a minor child or children who may use the license for the
support of the minor child or children. The license shall revert
to the licensing agency for reassignment upon the death of the
surviving spouse, if the surviving spouse remarries, when the
youngest minor child reaches age eighteen, or when either the
surviving spouse or guardian of the minor child or children
elects not to use the license to vend in the city of New York or
abandons the use of the license. Temporary periods when the
spouse or guardian do not vend shall not cause the license to
revert to the licensing agency in the absence of other evidence
of an intent to abandon the use of the license; a period of six
months or more in which the holder of the license does not vend
shall create a rebuttable presumption that the spouse or guardian
has abandoned the use of the license; and
(b) If the veteran who holds the license becomes totally and
permanently disabled, the holder of the license may transfer it
to the holder's spouse or, if the veteran has no spouse, to an

adult child if the child assumes the duty to support the veteran.
The license shall revert to the licensing agency when:
(1) the veteran who held the license immediately before
the transfer dies;
(2) the spouse dies or divorces the veteran who held
the license immediately before the transfer; or
(3) the child to whom the license is transferred dies or
renounces the obligation to support the veteran who
held the license immediately before the transfer.

7. In the borough of Manhattan in the city of New York in the area
bounded on the east by Second avenue, on the south by Thirtieth street,
on the west by Ninth avenue and Columbus avenue and on the north by
Sixty-fifth street, the following additional provisions shall apply to
the issuance of specialized vending licenses to disabled veteran
vendors pursuant to this section:
(a) such specialized vending license holders shall be prohibited
from vending on Second avenue, Third avenue, Lexington avenue,
Park avenue, Vanderbilt avenue, Madison avenue, Fifth avenue,
Sixth avenue, Seventh avenue, Broadway, Eighth avenue,
Amsterdam avenue, Ninth avenue, Columbus avenue, Thirty-fourth
street between Lexington avenue and Seventh avenue, Forty-second
street between Lexington avenue and Eighth avenue, Forty-ninth
street between Lexington avenue and Seventh avenue, Fiftieth
street between Lexington Avenue and Seventh avenue and Fiftyseventh street between Lexington Avenue and Seventh avenue;
(b) there shall be a limit of one authorized specialized vending
license holder per block face;
(c)there shall be a limit of one hundred five specialized
vending license holders authorized to vend within the area at any
one time to be allocated as follows: sixty upon the effective
date of the chapter of the laws of two thousand four which
amended this paragraph, an additional fifteen commencing three
months from the effective date of the chapter of the laws of
two thousand four which amended this paragraph, and an additional
ten in each of the succeeding three years commencing on January
thirty-first, two thousand five;
(d) the rule set forth pursuant to paragraph (b) of subdivision
one of this section shall establish, pursuant to the priority
system, procedures for issuing specialized vending licenses
pursuant to paragraph (c) of this subdivision; any dispute
regarding the implementation of such procedure shall be subject
to a prompt hearing before an administrative law judge with the
New York state department of labor, provided that if such judge
determines that a specialized vending license holder willfully
violated such procedure, such specialized vending license holder
shall be subject to a thirty day suspension of the specialized
vending license to peddle in the area described in this
subdivision; if any specialized vending license holder who has

been determined to have willfully violated such procedure is
determined, in a subsequent proceeding, to have willfully
violated such procedure at any time following the initial
violation, such specialized vending license holder shall be
subject to a one-year suspension of the specialized vending
license to peddle in the area described in this subdivision; if
such specialized vending license holder is determined for a third
time to have willfully violated such procedure, such specialized
vending license holder shall be subject to permanent revocation
of the specialized vending license to peddle in the area
described in this subdivision;
(e) specialized vending licensees under this section shall:
(i) permit regular inspections by the official in such
city responsible for issuing specialized vending licenses
or any authorized city agency of any goods, vehicle,
pushcart, or stand used in the operation of the vending
business, or any premises used by him or her for the
storage or preparation of goods intended to be vended in
such business; and
(ii) provide the official in such city responsible for
issuing specialized vending licenses or other authorized
officer of the city on a semi-annual basis, or more often
if required by local law, by-law or regulation in such
city, the address and name of the owners or the
manufacturers, suppliers or distributors from whom the
specialized vending licensee receives his or her goods and
also the address at which the specialized vending licensee
stores his or her goods or any vehicle, pushcart or stand
used in the operation of the vending business;
(f) no specialized vending licensee shall vend on any sidewalk
unless such sidewalk is at least ten feet in width;
(g) no vending vehicle, pushcart, stand, goods, or any other
item related to the operation of a vending business shall touch,
lean against or be affixed permanently or temporarily to any
building or structure including, but not limited to, lamp posts,
parking meters, mail boxes, traffic signal stanchions, fire
hydrants, tree boxes, benches, bus shelters, refuse baskets or
traffic barriers;
(h) no vending pushcart, stand or goods shall be located
against display windows of fixed location businesses, nor shall
they be within twenty feet from an entranceway to any commercial
building or store, measured as a radius extending from the
center of the doorway, except where such doorways are within
forty feet from each other, and in such case a vending
pushcart, stand or goods shall be an equal distance from the
center of the doorway of each such commercial business or store
at the furthest possible distance on the sidewalk from the
building line, and no vending pushcart, stand or goods shall be
within sixty-five feet of the entranceway to any theater, movie
house, indoor sports arena, or place of worship or school,

measured as a
entranceway;
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(i) no specialized vending licensee shall occupy more than eight
linear feet of public space parallel to the curb in the operation
of a vending business and, in addition, no specialized vending
licensee operating any vending business on any sidewalk shall
occupy more than three linear feet to be measured from the curb
toward the property line;
(j)each specialized vending licensee who vends from a pushcart or
stand in the roadway shall obey all traffic and parking laws,
rules and regulations as now exist or as may be promulgated, but
in no case shall a specialized vending licensee restrict the
continued maintenance of a clear passageway for vehicles;
(k)no specialized vending licensee shall vend using the surface
of the sidewalk, or a blanket or board placed immediately on the
sidewalk or on top of a trash receptacle or cardboard
boxes to display merchandise. No specialized vending licensee
display may exceed five feet in height from ground level. The
display may not be less than twenty-four inches above the
sidewalk where the display surface is parallel to the sidewalk,
and may not be less than twelve inches above the sidewalk where
the display surface is vertical. Where a rack or other display
structure is placed on top of or above a table or other base,
the size of the base shall not be less than the size of
the display structure placed thereon. Nothing shall be placed on
the base so as to exceed the size limitations contained in this
paragraph. No specialized vending licensee shall use any area
other than that area immediately beneath the surface of the
display space of the storage of items for sale; and
(l) no specialized vending licensee shall:
(i) vend within any bus stop or taxi stand or within ten
feet of any driveway, any subway entrance or exit or any
corner; provided, however, for the purpose of this
subparagraph, ten feet from any corner shall be measured
from a point where the property line on the nearest
intersecting block face, when extended, meets the curb,
except when noncompliance with the ten foot limitation of
this paragraph is due to the placement of an obstruction.
In such case the specialized vending licensee may vend
within ten feet; provided, however, that such licensee must
vend as far as possible from the nearest such driveway,
subway entrance or exit, or corner, and in no event within
five feet of such driveway, subway entrance or exit, or
corner;
(ii) vend on the median strip of a divided roadway unless
such strip is intended for use as a pedestrian mall or
plaza;
(iii) vend over any ventilation grill, cellar door,
manhole, transformer vault, or subway access grating;

(iv) sell or offer for sale any item directly from any
parked or double-parked motor vehicle;
(v) use electricity or oil or gasoline powered equipment
devices or machinery of any kind; provided, however, that
such specialized vending license holder shall be authorized
to use self-contained battery packs not exceeding sixteen
volts in total solely to provide lighting for their
vending business;
(vi) vend within thirty feet of an entrance to a park or
within a park under the jurisdiction of the agency in such
city that is responsible for such city's parks and
recreational areas unless written authorization therefore
has been obtained from such agency;
(vii) vend within twenty feet of a sidewalk cafe;
(viii) vend within five feet from bus shelters, news stands,
public telephones, or disabled access ramps; and
(ix) vend within ten feet from entrances or exits to
buildings which are exclusively residential at street
level.

7-a. In the borough of Manhattan in the city of New York, the following
additional provisions shall apply to the issuance of specialized
vending licenses to disabled veteran vendors pursuant to this section:
(a) such specialized vending license holders shall additionally
be prohibited from vending on Broadway between Murray Street and
Battery Place and on Park Row between Ann Street and Spruce
Street;
(b) such specialized vending license holders shall additionally
be prohibited from vending in the area including and bounded on
the east by the easterly side of Broadway, on the south by the
southerly side of Liberty Street, on the west by the westerly
side of West Street and on the north by the northerly side of
Vesey Street.

8. Any dispute concerning the location of a vendor under subdivision
three of this section shall be subject to a prompt hearing before
an administrative law judge with the New York state department of
labor, provided that if such judge determines that a specialized
vending license holder willfully violated such procedure, such
specialized vending license holder shall be subject to a thirty day
suspension of the specialized vending license to peddle in the area
and on the days and at the times described in subdivision three of this
section; if any specialized vending license holder who has been
determined to have willfully violated such procedure is determined,
in a subsequent proceeding, to have willfully violated such
procedure at any time following the initial violation, such
specialized vending license holder shall be subject to a one-year
suspension of the specialized vending license to peddle in the area

and on the days and at the times described in subdivision three of
this section; if such specialized vending license holder is
determined for a third time to have willfully violated such procedure,
such specialized vending license holder shall be subject to permanent
revocation of the specialized vending license to peddle in the area
and on the days and at the times described in subdivision three of this
section; other disputes arising under this section, other than those
disputes arising under paragraph (d) of subdivision seven of this
section, shall be adjudicated in accordance with local laws,
ordinances, by-laws or regulations concerning general vending.

9. There shall be established within the agency responsible for
issuing specialized vending licenses in such city an advisory committee
consisting of up to six disabled veteran vendors who shall consult with
the official designated to issue specialized vending licenses under
this section concerning the process by which specialized vending
licenses are issued and the restrictions herein are enforced. The
members of such committee shall be elected on or before August
first, nineteen hundred ninety-eight by a majority of the disabled
veteran vendors holding general vending licenses in such city as of
August fifteenth, nineteen hundred ninety-eight. The election of such
members shall be by an election which shall be conducted by
the state department of labor; provided, however, that if the majority
of such disabled veteran vendors holding general vendor licenses in
such city as of June fifteenth, nineteen hundred ninety-eight
fail to select the members of such committee on or before August
second, nineteen hundred ninety-eight, the agency responsible for
issuing specialized vending licenses in such city may still establish
procedures for issuing specialized vending licenses pursuant to this
section no later than October first, nineteen hundred ninety-eight. In
the event a committee member resigns or is unable to fulfill his or her
duties, such member will be replaced by someone from the ranks of the
disabled veteran vendors by consensus of veterans on the existing
committee.

10. The agency responsible for issuing specialized vending licenses
shall publish educational materials describing the provisions of state
and local laws, rules and regulations governing disabled veteran
vending in the city of New York and enforcement thereof for
distribution to the public and appropriate city enforcement agencies.
11. Where the city of New York authorizes general vending, through
permit, auction, lottery or any other method subsequent to the
effective date of this subdivision other than temporary general
vendor licenses issued in connection with street fairs on any block
face, street or avenue specified in paragraph (a) of subdivision
seven or subdivision seven-a of this section, the prohibitions and
restrictions in this section on vending by specialized vending
licensees shall not apply on such block face, street or avenue and the
number of specialized vending licensees authorized per block face,
street or avenue shall, at a minimum, be equal to the greatest number
of any single type of other vendor including but not limited to
food, general, or vendors of written matter and others similarly
situated on such block face, street or avenue.

- See more at: http://codes.lp.findlaw.com/nycode/GBS/4/35-a#sthash.zQReolgG.dpuf

KASWAN v. APONTE
142 Misc.2d 298 (1989)

Joseph Kaswan, Petitioner, v. Angelo J. Aponte, as Commissioner of the
Department of Consumer Affairs of the City of New York, et al., Respondents.
Supreme Court, New York County.
January 13, 1989

Joseph Kaswan, petitioner pro se. Peter L. Zimroth, Corporation Counsel (Terri Feinstein
Sasanow of counsel), for respondents.
EDWARD H. LEHNER, J.
The issue raised in this case is whether the New York City regulation restricting the areas
where street peddling is authorized
[142 Misc.2d 299]

is applicable to one who holds a disabled veterans preferential vendors license pursuant
to article 4 of the General Business Law.
This proceeding, which was commenced by petitioner acting pro se, seeks to enjoin the
city "from violating the provisions" of General Business Law § 35. Petitioner asserts that
he is physically disabled as a result of military combat and holds a "Veterans License to
Hawk, Peddle and Vend Merchandise" issued pursuant to General Business Law § 32,
subdivision (1) of which provides in part that: "Every honorably discharged member of
the armed forces of the United States, who is a resident of this state and a veteran of any
war, or who shall have served in the armed forces of the United States overseas * * *
shall have the right to hawk, peddle, vend and sell goods, wares or merchandise or solicit
trade upon the streets and highways within the county of his or her residence * * * or if
such county is embraced wholly by a city, within such city, by procuring a license for that
purpose to be issued as herein provided".
Subdivision (2) provides that such licenses shall be issued, without cost, and subdivision
(8) provides that: "Any provisions of this section to the contrary notwithstanding, any
city, village or town may, by local law or ordinance, require a person holding a license
issued pursuant to the provisions of this section * * * to file a further application * * * as
is designated in such local law or ordinance, for the issuance of a local license and may
prescribe the terms and conditions under which such local license may be issued".
Pursuant to authority granted by the City Council, the Department of Consumer Affairs
adopted Regulation 11 which restricts general and food vendors from peddling at
hundreds of specified locations in the city during designated hours. Petitioner, who
received a summons for selling in violation of the regulation, asserts that it is inapplicable

to him in light of the fact that he holds a physically disabled veterans license pursuant to
article 4 of the General Business Law.
The city contends that the regulation applies to all as "the interest of the City in
protecting pedestrians from being forced off the sidewalks in highly congested areas far
outweighs petitioner's singular interest in peddling wherever he wants". Further, it argues
that petitioner, in effect, seeks a writ of prohibition which "does not lie to prevent
administrative action such as enforcement of municipal regulations".
[142 Misc.2d 300]

DISCUSSION
On the procedural issue, the court will convert the proceeding, pursuant to CPLR 103 (c),
into an action for a declaratory judgment, and since the issue is clearly one solely of
statutory construction, will treat the papers as cross motions for summary judgment.
A form of this statute has been in effect since 1896, the basic advantage granted to
nondisabled veterans being the right to obtain a vendor's license without requiring the
payment of a fee. As noted above, General Business Law § 32 (8) permits localities to
require an additional license, and to "prescribe the terms and conditions under which such
local license may be issued".
The key section, insofar as this case is concerned, is General Business Law § 35, which
provides in part that: "no such bylaw, ordinance or regulation shall prevent or in any
manner interfere with the hawking or peddling, without the use of any but a hand driven
vehicle, in any street, avenue, alley, lane or park of a municipal corporation, by any
honorably discharged member of the armed forces of the United States who is physically
disabled as a result of injuries received while in the service of said armed forces and the
holder of a license granted pursuant to section thirty-two".
The most recent amendment of section 35 occurred in 1978 when by Laws of 1978 (ch
550, § 27) the term "physically disabled" replaced the word "cripple". The amendment
was part of an omnibus measure to eliminate anachronistic terms from the law that were
"demeaning to the physically handicapped". (See, 1978 McKinney's Session Laws of NY,
at 1737.)
Clearly then, under section 35 a locality cannot by local law restrict the right of a person
granted a license as a physically disabled veteran under section 32 to sell goods on the
streets. This is not to say that a local law or regulation of general applicability relating to
public safety can be violated by the holder of such a license. But the regulation here is
essentially directed to avoiding a congestion of peddlers at certain heavily traveled
locations. (See, Huggins v City of New York, 126 Misc.2d 908 [Sup Ct, NY County],
which upheld the validity of Regulation 11.)

Since apparently the number of persons holding physically disabled veterans peddlers
licenses is not large, there is no reasonable fear of congestion, and the potential for injury
to
[142 Misc.2d 301]

pedestrians as a result, if Regulation 11 is held inapplicable to the holders of such
licenses.
In People v Mann (113 Misc.2d 980 [Dist Ct, Suffolk County 1982]), the defendant
disabled veteran was charged with violating Vehicle and Traffic Law § 1157 (c), which
prohibits selling or soliciting on any portion of a State highway. The court, holding that
the exemption granted under General Business Law § 35 prevailed over the general
prohibition of the Vehicle and Traffic Law, found the defendant not guilty. It is noted that
in Mann the court construed the specific right granted by the General Business Law as
prevailing over the provisions of another State statute of general applicability, while here
the conflicting provision is a city regulation, which of course, cannot deprive a person of
a right provided by State law.
The cases cited by the city do not support its position. In Genovese v City of New York
(NY County, index No. 26441/87), it was held that a disabled veteran did not have the
right to vend food from a motorized vehicle at a location prohibited by Regulation 11 as
the section 35 exemption is limited to sales from "a hand driven vehicle", and Eggleston v
Scheibel (60 Misc. 250 [Sup Ct, Westchester County 1908]) did not involve sales by a
disabled veteran.
In conclusion, the city's cross motion to dismiss is denied, and the court declares that the
restrictions contained in Regulation 11 limiting where a vendor may sell do not apply to a
person who holds a physically disabled veterans license issued pursuant to General
Business Law § 32, and the city is hereby enjoined from enforcing said regulation against
such licensees.

Michele Birnbaum
1035 Park Avenue
New York, New York 10028
Tel & Fax: (212)427-8250
TESTIMONY ON INTROS 72,78, 432, 1303
OCTOBER 26, 2016
Speaker Mark-Viverito, Chair Espinal, Council Member Levine, the Committee and all
Council Members, thank you for hearing my testimony today.
I am testifying as a co-founder and part of the coalition of New Yorkers for Street
Vending Reform and as Co-Chair of the Vendor Task Force Committee of Community
Board 8 in Manhattan.
We are opposed to lifting the cap on food vendors to 635 per year from 2018 through
2025 and to giving power to the Department of Transportation in consultation with
other city agencies to remove all caps after 2025, as called for in Intro #1303. It is not
explained anywhere in this bill as to how you arrived at the 635 number.
After carefully reading Intro # 1303, I also have many concerns. While I am pleased that
you have included a vendor enforcement force, something for which I’ve advocated for
many years, you have not addressed the size of the force which I believe you should
define by explaining its ratio to the number of vendors on the street. You have said that it
will be active in area adjacent to retail, congested areas and areas included in the
designated vending locations pilot program, but to be successful, it needs to be
substantially active throughout the city just as the parking meter compliance force is.
While you have addressed the issue of location by assigning permits to each of the five
boroughs, you have not addressed the street and sidewalk crowding in both commercial
and residential areas that the proposed increase in licenses would cause, nor have you
addressed the illegality of all food truck parking. At this moment, there is no legal
parking spot for a food truck. They park at meters, in No Standing Zones, Commercial
Loading and Unloading Zones, Ambulance Parking and Access-A-Ride only spots, etc.
To even consider an increase in the number of licenses without considering a program of
assigned vendor locations using something like a bidding or medallion system, is asking
for chaos on our streets. There have been many reports of violence over disputed vending
location spots and reports of carts being left on the streets ‘round the clock so as not to
lose their vending space. This is a breach of the health code which requires the carts to be
cleaned every 24 hours, lures rats to the location, causes visual blight and gives the
businesses and residents no relief from vending on their streets.
Violations should be issued to both the permit holder and the licensed vendor who is
manning the cart of the permittee, as both are contributing to the non-compliant act.
The Environmental Impact Statement or study that you are proposing should not
take place after the additional vendors are on the streets, but before and should

include analysis of the effect of street vendors on the quality of life of residents
as well as businesses and bricks and mortar food establishments. An EIS for a building is
done prior to its construction.
The EIS will look at the impact on job opportunities for vendors, the diversity of food
options available, sidewalk congestion, the health of the restaurant industry and the health
of the food retail industry while the quality of life of a resident who lives with the
cooking odors, fumes, generator noise and oil spills is not considered.
Also, it is not the responsibility of government to make sure that there is diversity of food
options in the city. The free market will do that, and any type of food could be
accommodated within a bricks and mortar location. These locations could be shared by
those who might otherwise have individual trucks or carts on the street, and sharing
storefronts should be encouraged and incentivized. There is precedent for that in the city,
i.e. Chinatown and Baskin Robins and Dunkin’ Donoughts. Parking lots could be
converted to accommodate multiple food trucks, and areas such as La Marqueta on Park
@ 125th should be encouraged.
Increasing the caps without addressing location will empty store fronts by promoting
and incentivizing food businesses to expand, not to other store locations, but to the
street where their expenses will be minimal. This is already happening and has been
going on for many years. It is a puzzle how this happens when the law supposedly calls
for one license/one cart.
Your proposed Street Vendor Advisory Board consists of the Commissioners of the
Department of Consumer Affairs, the Department of Health and Mental Hygiene, the
Department of Small Business Services, the Department of Transportation, and the
Police Department, with three members appointed by the Speaker, one of whom
represents street vendors, one of whom represents the small business community and one
of whom who represents a community organization, and two members appointed by the
Mayor, one of whom represents street vendors and one of whom represents the small
business community. But, missing from this panel and should be included, is the City
Planning Commission who should be the ultimate arbiter of what happens on our streets.
Also, one member from a community group is wholly inadequate, as most of the other
members are appointed by city government and will reflect the beliefs of their appointees.
Communities should have a multiple of their own representatives.
The Advisory Board should not be proposing locations. The communities should be the
voices of whether or not vending should be increased or decreased in their neighborhoods
and where these locations, if any, should be. Also, there is no mechanism for an
individual or community group to request that a street be restricted to vending, as there
was with the now defunct Vendor Review Panel. The individual has no place to bring
complaints and expect arbitration. He/she should be able to come to this panel.
If the Advisory Board does suggest locations, they should be subject to an open hearing.
Community based planning is lauded by many of our elected officials, and it should be
utilized for decisions on street vending locations, as well.

School kitchens should not be used for food preparation by anyone not affiliated with the
parent or student body of that school, as security in our schools should be paramount.
The training, mapping and web-site that you refer to should be implemented immediately,
even if there is no increase in licenses.
With respect to Intros # 72, 78 and 432, I believe they have merit.
Thank you for your kind attention.
Sincerely,

Michele Birnbaum
A Co-founder of New Yorkers for Street Vending Reform
and
Co-Chair of the Vendor Task Force Committee of Community Board 8 in Manhattan.

Dear Speaker Viverito
I would like to express my absolute opposition to adding 4,200 new street vendor
licenses. I live in Soho and street vendors is a nightmare in our neighborhood and
is only getting worse. Many of them are illegal but police enforcement is
practically non-existent. I've spoken with our local precinct who openly admits it's
a huge problem but says it simply doesn't have the manpower to enforce the law.
Please, fix the current situation before creating a new and bigger problem.
I'd urge you to:

- first set up a Citizens Advisory Board of local residents, business and community
groups to address the many flaws already present in the current vending
system before issuing thousands of more permits
- implement a Street Vendors Enforcement Unit, specially trained in the complex
vending laws
- offer more details on where the new food carts can locate, with input from the
Citizens Advisory Board
- table this at committee until more community and business input is heard

Best regards.
Anne Palmer
NY 10012

Marna Lawrence
19 Cleveland Place, #1D
New York, NY 10012
October 24, 2016
Melissa Mark-Viverito, Speaker
New York City Council
250 Broadway Suite 1856
New York, NY 10007
Re: Vendor Legislation: Concerns & Opposition
Dear Speaker Viverito:
I am writing in regard to the Street Vending Modernization Act, and other related
legislation recently proposed in the City Council, which will make comprehensive reforms
to the rules that govern mobile food vendors on our sidewalks. For a number of years
many of us who live in SoHo and NoHo and the surrounding neighborhoods such as Little
Italy (Nolita) have been focused on improving the overwhelming situation regarding food
vendors, and we all know that much work still needs to be done to adequately address the
problems before us.
However, this current vendor legislation – particularly specific proposals that would
reduce many of the placement restrictions now in place – would not be good for our local
community. Therefore I cannot support the bills as presented.
This new legislation will add 4,200 new food vendor permits before any good study is
done that would help everyone to better understand the vending situation. The
proposed bills do not address the black market for mobile food vendor permits, or the
thousands of summonses that are issued and dismissed each year because of vagueness in
the rules. Further, the bills fail to address the noise and exhaust pollution created by food
carts, or the use of non-compliant and often dangerous gasoline powered generators.
The legislation continues the one size fits all approach, and is being put forward without
adequate community input. I urge you and your colleagues on the Council to rethink the
current legislation, and to open the discussion to include the Community Boards along with
a wider range of the local stakeholders, most particularly local residents..
This is a complicated topic that will impact communities for years to come. Reform is
welcome, but it must be done in way that allows meaningful input. As currently drafted, I
cannot support this legislation and I urge you to slow down the process, so that a better
result can be achieved.
Sincerely,
Marna Lawrence

Dear Speaker Melissa Mark-Viverito,
Before making decisions behind closed doors and issueing new permits citizens
demand :
First set up a Citizens Advisory Board of local residents, business and community
groups
to address the many flaws already present in the current vending system before
issuing
thousands of more permits;
Implement a Street Vendors Enforcement Unit, specially trained in the complex
vending laws;
Offer more details on where the new food carts can locate, with input from the
Citizens Advisory Board
Table this at committee until more community and business input is heard.
Sincerely,
Regina Cherry

October 25, 2016

Dear Council Speaker Mark-Viverito and Council Member Chin:
I am writing to you in regards the Street Vending Modernization Act recently proposed
in the City Council that will make comprehensive reforms to the rules that govern street
vending.
I am pleased to see that Council is interested in tackling comprehensive reform of the
rules governing street vending. The SoHo Broadway corridor is a vibrant mixed use
community that is a popular shopping area attractive to vendors. While vendors are an
important member of the SoHo Broadway community, our sidewalks are overcrowded
with pedestrians competing with vendors for limited amounts of space.
This legislation adds 4,200 new food vendor permits and loosens several location
restrictions without making any fundamental changes to a system that is an utter failure
to both vendors and the public alike. The proposed legislation does not address the
black market for food cart permits, the thousands of summonses that are issued and
dismissed each year because of vagueness in the rules and does not address the noise
and exhaust pollution created by food carts. The legislation continues the one size fits
all approach to siting vendors that does not give communities any input in the siting of a
food vending cart on a public sidewalk. Fix the system before adding any more
food carts and loosening any location restrictions.
The proposed legislation calls for adding 4,200 new permits into an already broken
system. Please form the Advisory Board and give vendors, small business owners, local
residents and others the opportunity to shape a system that works for the City. Give
Community Boards and BIDs a formal role on this advisory board as these organizations
have a wealth of knowledge about the needs and concerns of their communities. Form
the Advisory Board to hear from stakeholders about what is broken and
use the Board’s recommendations to draft legislation that fixes the system
and then figure out if more vendor’s can be handled.
I welcome the creation of a Street Vendor Enforcement Unit and it will be an important
tool in ensuring the rules are being followed creating a more level playing field for
vendors. More details are needed as to the size, authority and deployment of this unit to
ensure that it has the resources needed to be successful. Creating a Street Vendor

Enforcement Unit is only part of the solution and is not a magic potion
that will cure all of the problems of the current system.
I welcome a pilot designated vending locations program to test innovative approaches to
the placement of vendors in our City. As currently drafted, a designated location could
be an entire borough and DOT could rewrite all of the rules without meaningful oversite.
Significantly more detail is needed to define the goals, scale and scope of
the designated vending locations to ensure that it is successful and makes
improvements to the system.
This is a complicated topic that will impact communities for years to come. Reform is
welcome, but it must be done in way that allows meaningful input from impacted
stakeholders-from small business owners, local residents, civic groups, property owners
and vendors. Forming an advisory board with meaningful opportunities for
input and dialogue must be the first step in that process.
As currently drafted, I cannot support this legislation and I urge you to take the
approach I’ve outlined above in tackling this much needed reform of the street vending
system.
Most Sincerely,

Jared Epstein
Vice President
Aurora Capital Associates

Michele Varian
496 Broadway
NYC, NY 10012
October 25, 2016
Melissa Mark-Viverito, Speaker
New York City Council
250 Broadway Suite 1856
New York, NY 10007
Re: Vendor Legislation: Concerns & Opposition
Dear Speaker Viverito:
I am writing in regard to the Street Vending Modernization Act, and other related
legislation recently proposed in the City Council, which will make comprehensive reforms
to the rules that govern mobile food vendors on our sidewalks. For a number of years
many of us who live in SoHo and NoHo have been focused on improving the overwhelming
situation regarding food vendors, and we all know that much work still needs to be done to
adequately address the problems before us.
However, this current vendor legislation – particularly specific proposals that would
reduce many of the placement restrictions now in place – would not be good for our local
community. Therefore I cannot support the bills as presented.
This new legislation will add 4,200 new food vendor permits before any good study is done
that would help everyone to better understand the vending situation. The proposed bills do
not address the black market for mobile food vendor permits, or the thousands of
summonses that are issued and dismissed each year because of vagueness in the rules.
Further, the bills fail to address the noise and exhaust pollution created by food carts, or
the use of non-compliant and often dangerous gasoline powered generators.
The legislation continues the one size fits all approach, and is being put forward without
adequate community input. I urge you and your colleagues on the Council to rethink the
current legislation, and to open the discussion to include the Community Boards along with
a wider range of the local stakeholders, most particularly local residents..
This is a complicated topic that will impact communities for years to come. Reform is
welcome, but it must be done in way that allows meaningful input. As currently drafted, I
cannot support this legislation and I urge you to slow down the process, so that a better
result can be achieved.
Sincerely,

Michele Varian, Resident and Small Business Owner
PS – What is being done to address the Property Owner’s (or as it is often passed on to
the Retail Business Owner) General Liability for incidents on the sidewalk of privately
owned buildings & business?

designer, maker, mentor, curator, retailer, wholesaler
Michele Varian
Soho Shop & Design Studio:
27 HOWARD ST (at the bottom of CROSBY ST)
NYC, NY 10013
telephone: 212-343-0033
website: www.michelevarian.com
twitter: @michelevarian
instagram: michelevarian
pinterest: michelevarian
facebook: michelevarian.shop

Dear Speaker Viverito,
As residents of Soho we were very distressed to learn that the City Council
wants to add 4,200 more food carts to the existing 4,235 and that you are
promoting the bill. In our mixed use neighborhood which is already overrun
with street vendors, sidewalks so crowded that on weekends you can
barely walk down them, narrow streets many of which are blocked by
construction that bumps out into the street and too many cars and not
enough parking the last thing we need is more food carts. Quality of life for
the residents of Soho must be a consideration. There it is imperative that
the City Council do the following:
-Set up a Citizens Advisory Board of local residents, business and
community groups to address the existing problems in the current vending
system
-Implement a Street Vendors Enforcement Unit, specially trained in the
complex vending laws
-Offer more details on where the new food carts can locate, with input from
the Citizens Advisory Board
-Table this at committee util more community and business input is heard.
We look forward to the City Council taking the above actions to ensure that the
community is heard before approving any new food cart licenses.
Thank you.
Rona Trokie & Martin Silverman
Greene Street

New York, NY 10012
October 24, 2016
Melissa Mark-Viverito, Speaker
New York City Council
250 Broadway Suite 1856
New York, NY 10007
Re: Vendor Legislation: Concerns & Opposition
Dear Speaker Viverito:
I am writing in regard to the Street Vending Modernization Act, and other related
legislation recently proposed in the City Council, which will make comprehensive reforms
to the rules that govern mobile food vendors on our sidewalks. For a number of years
many of us who live in SoHo and NoHo have been focused on improving the overwhelming
situation regarding food vendors, and we all know that much work still needs to be done to
adequately address the problems before us.
However, this current vendor legislation – particularly specific proposals that would
reduce many of the placement restrictions now in place – would not be good for our local
community. Therefore I cannot support the bills as presented.
This new legislation will add 4,200 new food vendor permits before any good study is done
that would help everyone to better understand the vending situation. The proposed bills do
not address the black market for mobile food vendor permits, or the thousands of
summonses that are issued and dismissed each year because of vagueness in the rules.
Further, the bills fail to address the noise and exhaust pollution created by food carts, or
the use of non-compliant and often dangerous gasoline powered generators.
The legislation continues the one size fits all approach, and is being put forward without
adequate community input. I urge you and your colleagues on the Council to rethink the
current legislation, and to open the discussion to include the Community Boards along with
a wider range of the local stakeholders, most particularly local residents..
This is a complicated topic that will impact communities for years to come. Reform is
welcome, but it must be done in way that allows meaningful input. As currently drafted, I
cannot support this legislation and I urge you to slow down the process, so that a better
result can be achieved.
Sincerely,
Timothy B. Rosser

Testimony of Valerie S. Mason
submitted to the Public Hearing of the NYC Council, Committee on Consumer Affairs
October 26, 2016
President of East 72nd Street Neighborhood Assn
www.E72NA.com
My name is Valerie Mason and I am the President of the East 72nd Street Neighborhood
Association. Our association represents over 6500 residents from Second Avenue to York
Avenue in Manhattan. We are here to address some of the issues raised by the Street Vendor
Modernization Act of 2016. We agree with many of the thoughtful suggestions made by earlier
speakers as to the need for more commissaries, and real enforcement, and rules that work for
both the protection of residents and pedestrians, small businesses and street vendors. We hope
that the Consumer Affairs Committee considers many of the suggestions made, including ours as
they move forward with this bill.
Attention to this issue is long overdue and we applaud the Council’s efforts to finally clarify the
rules and laws regarding street vending, however, we cannot endorse of tying the issuance of
more permits to putting what we have all been screaming for as far as I can remember, an
enforcement scheme in place for street vending. As the Mayor’s office admitted this morning in
its sworn testimony, it does not have any idea how many street vendors, licensed and unlicensed
are currently on our streets, although there at least appears to be some consensus that there are
many illegal duplicated licenses that are being used. We need to know exactly how many
vendors are on the street now, agree on rules that protect all the stakeholders as they exist today,
get an enforcement mechanism that works and then, if desirable, increase the number of permits.
One year between setting up the enforcement rubric, the advisory board and these pilot districts
and issuing additional permits is not enough. We believe that once the foregoing is set-up, then
the Council, representatives of the city agencies and the community boards should reconvene and
see if it is in all of the stakeholders’ collective best interests to issue additional permits.
While we understand and support the Council’s desire to protect hardworking immigrants and
veterans from the current unscrupulous practices of the illegal secondary market in licenses (and
we agree that is something government should do), we must also remember and protect the other
stakeholders -- small businesses, hard-working property tax paying residents and pedestrians that
use our sidewalks daily. Rather than trying to increase the supply of licenses (of which there is
no guarantee that more licenses will make the secondary market disappear), we believe the better
course of action is engage the appropriate investigative authority (perhaps the district attorney) to
conduct an investigation, and criminally prosecute those who are abusing both the system and
the vendors. As an aside, it would also be helpful, if as part of the count the Mayor’s office is
about to undertake, they take note of all of the license numbers too.
While street vendors are a part of the rich history of New York City, we cannot equate the streets
and sidewalks of 100 years ago, with the New York City of 2016 and beyond. The population
has grown dramatically; our sidewalks are overflowing, especially in Manhattan. As the DCA
Commissioner recited in his testimony earlier today, in 1995 there were 7.3 million residents,
today there are 8.4 million and last year, there were a record 59 million tourists on our sidewalks.
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In our neighborhood alone, due to the growth of Lenox Hill Hospital, Sloan Kettering, Cornell
New York Hospital, and the addition of many new high rise residential buildings, and last but not
least, the construction and the soon to be open Second Avenue Subway, our sidewalks are
overwhelmed by people going to and from work and the ordinary hustle and bustle of a vibrant
residential community.
Our neighborhood sidewalks cannot handle more street vendors, let alone the ones that are out
there today. Take a walk down York Avenue along the hospital corridor, even with wide
sidewalks, you can barely make it down the sidewalk (imagine you are elderly or in a wheel
chair) with the multiple vendors all along the sidewalks right up to the crosswalks, and take a
walk down the same corridor at night, when you can see the rat population at play as a result of
the residue of all the on sidewalk cooking and the refuse left by patrons in trash cans that were
not meant to handle restaurant refuse.
Exit the subway at 68th Street and Lexington Avenue near Hunter College, and see the
congestion on the sidewalk caused by more than 5 huge food vendor trucks and carts on a daily
basis -- again the debris, greased sidewalks, and trash is, frankly disgusting. And the only means
of enforcement of what little rules there are, the police do what they can, and what is that? Give
tickets, and those are meaningless. Ask the police yourselves, did you know, they can only issue
a maximum of 3 tickets a day to each cart? And the dollar amounts of the tickets themselves do
not act as a deterrent to bad behavior either. Did you know since many of the vendors are not the
actual holders of the permits, the tickets go to some other source and wind up never being paid?
Try and turn the corner at Lexington Avenue and 72nd Street to walk towards the bus or the
subway at 68th street, where the coffee vendor cart and his customers block pedestrians from
crossing the street on a regular basis.
While the bill proposes setting up an enforcement mechanism with an Advisory Board, which we
absolutely applaud, it contemplates that the Advisory Board will only have “one member of a
community organization.” This is not enough because every community is different. We
believe it is the Community Boards that should have the ultimate jurisdiction for determining
placement of vendors, following whatever the law and rules are regarding street vending, in
collaboration with the stakeholders in their communities.
In that regard, based on the experience of our neighborhood, we believe the bill should include
the following:
There should be at least 20 feet from the doorway of any residential building or any entry way to
a doctor’s office (be it classified as a residential or commercial building) to any vending cart.
There should be at least 10 feet from any hydrant or any crosswalk to any vending cart;
Pedestrians should not be forced to cross 2X2 because a coffee vendor is wedged right between
the edge of a crosswalk and a tree pit.
A vendor that is grilling meat should not be closer than 10 feet to any tree pit. After the
Department of Health Commissioner Schiff’s testimony this morning regarding the air
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particulate that one meat griller spews into the air in one day (being the equivalent of the amount
of pollution sent into the air by a diesel truck driving 3500 miles), we don’t believe that any
future licenses should be given for this type of street vendor.
There should be no carts permitted within 6 blocks (in every direction) of any entry to any
subway station – the priority should be to maximize the pedestrian ingress and egress to the
subways. Just take a walk down East 77th Street and see what that it looks like during rush hour,
as pedestrians need to make their way around a coffee cart on the corner of Second Avenue and
77th Street.
There should be no carts permitted within 40 feet of any sign denoting a bus stop, 20 feet is not
enough, the buses are too long, and the vending carts wind up block egress from the buses, or
entry to the buses, when two buses are in the bus stop simultaneously, as often happens.
There should be no vendor carts of the same type of merchandise within 20 feet of a storefront
that sells the same type of merchandise, i.e., no coffee vendor near any Dunkin Donuts or diner.
Each vendor should be required to carry at least $1million of liability insurance. What if the
propane tank they use explodes? Again, this was not an issue 100 years ago, but it certainly is
today.
Vendors should only be permitted on Avenues, not a residential side and cross streets.
Vendors should not be permitted to have neon and advertisements on their carts.
Vendors should be required to clean-up the sidewalk they occupy at the end of every day before
they leave.
Vendors need to be as close to the curb as possible, the new legislation says they have to be at
least 3 feet from the curb into the sidewalk (we believe the current rule is that they have to abut
the curb). To move them further onto the sidewalk, again impedes, on what the sidewalks are
really meant for, pedestrians from being able to move freely and without fear of getting hurt.
Whatever agency will ultimately be in charge of enforcement, its budget has to be robust, and
there can’t just be 4 enforcement officers per borough.
Inspection of the cleanliness of vending carts can’t just be done at the commissaries, just like
restaurants get surprise inspections, the same must be done by the agents while the vendors are
on the street.
While New York City has a tradition of street vendors, it is first and foremost a city of
pedestrians, and we need to respect our pedestrians and keep their space as safe and clean as we
can.
Thank you.

4584325.1

3

October 26, 2016
Rafael Espinal
Chair, Consumer Affairs Committee
New York City Council
City Hall
New York, NY 10007
Re: Support for Intro. 1303-2016
Dear Council Member Espinal,
I am the Executive Director of T'ruah The Rabbinic Call for Human Rights, a non-profit
organization that brings together rabbis and cantors from all streams of Judaism, together
with all members of the Jewish community, to act on the Jewish imperative to respect and
advance the human rights of all people.
I am proud to support Intro 1303, which will expand opportunities for street vendors and
allow them a better chance at the American dream.
Today's street vendors are the direct descendants of the pushcart sellers, once a fixture of
New York life. As a Jew whose family came to America from Eastern Europe some 100
years ago, I know how these small business ventures propelled immigrants into the middle
class. Today, we need policies that give vendors the same chance to follow this path. That
is why I am supporting vendors' right to work legally, under their own permits, without
fearing daily arrest and confiscation of their equipment.
Jewish law also protects the rights of low-wage workers, establishing protections against
taking unfair advantage of those most vulnerable to exploitation.
Of course, vendors must comply with the many regulations that exist to ensure public
health and safety. And, vendors must be given the fundamental right to operate their
business in public space. For this reason, I support Intro. 1303, which will increase the
number of existing food vending permits, thereby expanding opportunity for vendors and
helping secure for them a better livelihood.
On a personal level, my family and I have been active for years in the movement for the
rights of street vendors in New York City. We have gotten to know vendors and to
understand the struggles they face. We have taken these struggles on as our own because
we believe vendors deserve to be treated with justice, fairness and respect.
I hope you will join me in supporting Intro. 1303 and other policy changes that support
street vendors in their campaign for workers’ rights and human rights in New York City.
Sincerely,

Rabbi Jill Jacobs

10/28/2016

To whom it may concern:
Hello, please accept my endorsement for the Street Vendor Modernization Act. I can only
assume that you are being bombarded with many different voices so I wanted to offer a little
insight from a former street vendor.
My brothers and I started our business on a street cart back in 2006. It was a tough business,
in fact we spent most of 2006 figuring out where to set up and which commissary to store our
cart in. Once we finally started vending we were quickly embraced by the public, before we
knew it we were incredibly busy and had become a staple of our neighborhood in Soho. In fact,
in 2009 Mayor Bloomberg came down to give us a visit on the street.
Our success on the streets gave us the tools we needed to open our first restaurant. By
operating a street cart with my brothers, we were able to learn crucial business lessons without
the pressures of investors which is typically the case in a restaurant. This enabled us to grow
organically, 1 store at a time. Something that is all too rare these days. In 2008 we opened our
first restaurant. Thanks to being a street vendor, we now have 4 restaurants in New York and
employ over 100 people.
I hope you will consider my story when voting on the Street Vendor Modernization Act.
Kind regards,
Brian Vendley
Managing Partner
Calexico

645 Manhattan Ave, Brooklyn, NY 11222
www.calexico.net

Testimony to the New York City Council Committee on Consumer Affairs
Testimony of Charles Platkin, Ph.D., J.D., M.P.H., Distinguished Lecturer, Hunter College,
CUNY; Executive Director, New York City Food Policy Center at Hunter College
Int. No. 1303, A Local Law to amend the New York City charter and the administrative code of
the city of New York, in relation to expanding the availability of food vendor permits, creating
an office of street vendor enforcement, and establishing a street vendor advisory board
October 27, 2016
Thank you to Chairman Rafael L. Espinal, Jr. and the members of the Committee on Consumer
Affairs for the opportunity to submit written testimony regarding the proposed Local Law to
amend the New York City charter and the administrative code of the city of New York in
relation to expanding the availability of food vendor permits, creating an office of street vendor
enforcement and establishing a street vendor advisory board.
I am grateful to Council Member Levine, and the co-sponsors, for their work that went into
proposing this bill, which seeks to improve regulations that govern our city’s food vendors. I
would urge this committee and the City Council to support this important legislation, with
consideration of the amendments proposed herein that go to further protecting the health of the
residents and visitors to New York City.
I am providing written testimony on behalf of the New York City Food Policy Center at Hunter
College, of which I am the executive director. The Center was created in 2012 to develop
collaborative, innovative and evidence-based solutions to preventing diet-related diseases, and
promoting healthy eating and food security in New York City and other urban centers. The
Center works with policy makers, community organizations, advocates and the public to create
healthier, more sustainable food environments. We thank the City Council and the Speaker’s
office for their support of our Center.
We understand the rationale for an increase in food vendor permits for the evident benefits of job
creation among immigrants and other entrepreneurs, freedom of enterprise, and improving the
equity dialogue; however, any legislation regulating the selling of food in an urban center like
New York City requires strict consideration of its health impact and presents an opportunity not
only to increase new micro-businesses but also to promote health. However, we propose
amendments to the bill to go further toward protecting the health of New Yorkers and its millions
of annual visitors to include certain health provisions that impact nutrition and food safety.

Nutrition
Great strides have been made in improving public health across New York City in recent years,
notably reducing the number of both obese1 and severely obese2 public school children. However,
the statistics are still grim, and New York remains in the midst of an epidemic of diet-related
diseases that are disproportionately impacting racial/ethnic minorities and those with lower
incomes:
 More than half of adult New Yorkers are overweight (34 percent) or obese (25 percent),3
and obesity is associated with poorer mental health outcomes, reduced quality of life and
some of the leading causes of death in this country: diabetes, heart disease, stroke and
certain cancers.4
 More than one in ten New Yorkers are living with diabetes, putting them at increased risk
of heart attack, stroke, blindness, kidney failure, nerve damage and amputations.5
 More than one in three adults lives with cardiovascular disease.6 Heart disease and stroke
are among the leading causes of death in New York City.7
 Only 10 percent of New Yorkers are consuming the recommended daily servings of fruits
and vegetables.3
While many laudable initiatives have significantly improved the city’s food landscape across the
five boroughs (e.g., Green Carts, Shop Healthy, Farmers Markets/Health Bucks, and FRESH),
there is more that can be done and street vendors can play a critical role in increasing access – to
either healthy or unhealthy foods. Studies show the negative impact of street vendors selling
unhealthy products:
 A 2014 study of mobile food vendors in the Bronx showed that unhealthy food
vendors outnumbered healthy ones, and the former can negatively impact the overall
healthfulness of a neighborhood’s food environment – with researchers adding the
important caveat that “it need not.”8
 Research on urban food vending indicates that mobile food vendors contribute to
after-school snacking among children, a consideration that should be given due
concern,9 considering the number of our city’s public school children who walk by
vendors on their way to/from school or transit to school.
To address nutritional concerns, we propose adding an incentive for vendors to: display calorie
and/or nutritional information for the products they are selling (as well as ingredients lists, upon
request), who sell only fruits and vegetables, and/or who locate their carts in areas designated as
in need of additional healthy food outlets. These recommendations are aligned with previous city
regulations (i.e., menu labeling in chain restaurants and Green Carts requirements) and would
further the city’s efforts to promote healthy eating, address disparities in access to nutritious food
and improve the overall food environment.
Global health and wellness sales are expected to hit a high of $1 trillion in the U.S. in the coming
year.10 Research has shown that customers increasingly want and seek healthy options,11 and are
willing to pay more for them (if their income allows).12 Stands that sold healthier items fared just
as well economically as those vending unhealthy products.13 Corner stores that sold produce
made a higher profit from fruits and vegetables than from energy-dense snacks.14 Restaurant
chains that increased their lower-calorie food and beverage offerings had increased sales and
customer traffic.15 In NYC, we can point to the success of restaurants offering healthy food and

beverages such as Dig Inn, Roast Kitchen, The Butcher’s Daughter, Fresh & Co., Chop’t,
Sweetgreen, Liquiteria and Hu.
While the research on calorie menu labeling and/or nutrient labeling has shown mixed
results,16,17,18,19 in addition to the studies that show a positive impact there is also anecdotal
evidence that it creates conversation and awareness around healthy food choice and
consumption– and still has significant value as a base to improve healthy food policy.
Food Safety
The city has taken steps to improve food safety for those who eat out, including the 2010
legislation that introduced restaurant letter grading, which informs consumers at point-of-entry of
every establishment’s sanitary status. While NYC’s mobile food vendors are required to take the
Food Protection Course for Mobile Vendors,20 food safety in mobile vending (with inherent
challenges such as lack of access to running water) remains a grave concern.
 A study of NYC food vendors published in Public Health Reports (the official journal of
the U.S. Public Health Service and the U.S. Surgeon General) documented risks to public
health, including unsanitary food handling, food contamination, and meat storage at
potentially improper temperatures.21
 A 2015 study of Manhattan food vendors found that the majority (57 percent) of vendors
did not change gloves after handling money, a requirement of the NYC Health Code to
prevent foodborne illnesses.22
To address food safety considerations, we propose that vendors undergo supplementary training
that includes education covering the most common violations that put the public at risk for
foodborne illness. We understand that food vendors are obligated to take a food safety course,
however, based on the research cited above, we believe that street food vendors need additional
specialized food safety training, including information on how they can avoid expensive
violations. Opening up more than 600 new permits is a unique opportunity to continue the
narrative and discussion regarding a higher level of training for new food vendors.
We propose these amendments to be included in the form of an incentive to the vendors, to
encourage adoption – rather than as yet another requirement subject to a fine if not met (as a
study shows that the majority of street vendor fines go unpaid23 and the goal is not to place
undue burden on vendors).
Selling Healthy Food by Vendors and Assistance from the New York City Food Policy
Center at Hunter College
To help vendors receive incentives, we at the NYC Food Policy Center at Hunter College, who
work with more than 100 nutrition students each year at Hunter College, would like to offer our
resources to provide a sustainable program, utilizing our students to analyze recipes from
vendors who need assistance with providing nutrition information on a voluntary, cost-free basis
to the vendor.
We would also like to offer to create website materials and conduct trainings for these food
vendors to demonstrate the value, both from an economic and public health standpoint, in selling

healthier food options. Education can include simple behavioral economic strategies that have
been shown to increase sales of high-margin, healthy foods.24
For example, prominently displaying healthy food and beverage options can increase their
sales.25,26 The city’s Shop Healthy program27 has successfully trained corner store and
supermarket managers about the importance of stocking, placing, and promoting healthier food
products and this training could be expanded and tailored to street vendors, with assistance and
support from the Center.
As a food policy center, we believe that there should be a discussion around healthy food and
beverage options; calorie, nutrient and ingredient labeling and transparency; and improving food
safety training and understanding of food safety issues among food vendors. The proposed
legislation to expand the number of food applications would greatly benefit the city’s diverse and
lively streets, increasing jobs and food options for passersby. By including the amendments as
proposed herein – to promote the sale of healthy foods in high-need neighborhoods and to
increase food safety training – the law would help protect the health of New Yorkers and its
visitors, highlighting New York City Council’s dedication to the health and welfare of all people.
We at the New York City Food Policy Center at Hunter College stand ready to help in any way
we can to realize the vision of a New York City that is without hunger, with healthy food access,
food justice and with an elimination of food related chronic disease and that is not only the food
capital of the world, but the healthy food capital of the world.
For more information about the NYC Food Policy Center at Hunter College, visit our website at
www.nycfoodpolicy.org or e-mail Dr. Charles Platkin at info@nycfoodpolicy.org.
Thank you again for the opportunity to provide written testimony.
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Nombre: Marco Reynoso

Ley de Modernización de la Venta Ambulante

Mi nombre es Marco Reynoso y soy miembro de la organización Se Hace Camino Nueva York por más de
10 años. Estoy aqui para dar mi apoyo a la Ley de Modernización de la Venta Ambulante. Para comenzar,
quiero agradecer especialmente a los concejales patrocinadores y co-patrocinadores de este proyecto de Ley
por haberlo introducido como propuesta para reformar la ley a favor de nuestras comunidades, a las demás
organizaciones locales que han estado en la cabeza de esta campaña y todos los vendedores ambulantes
porque su lucha incansable. Más que un miembro de Se Hace Camino, también me permito identificarme
como un pequeño negociante de la ciudad de Nueva York. Por 30 años le he servido a la comunidad en un
Deli & Grocery ubicado en el 204 de Irving Avenue, Brooklyn. Soy inmigrante del Ecuador y por más de
treinta años he sido testigo de la contribución que los vendedores ambulantes le han dado a la comunidad de
Bushwick y de su integración dentro del desarrollo económico de la ciudad.
Hoy he venido a exponer mi testimonio porque conozco muy de cerca este tema y su dinámica en el área en
el que vivo y debo decir que hay muchas cosas que deben ser ordenadas y modificadas para el beneficio de
nuestras comunidades. La población aumenta, la ciudad se transforma y desde hace más de tres décadas los
vendedores ambulantes han estado sujetos a la misma realidad: No hay permisos.
Considero que la implementación de esta nueva ley no afectará negativamente a los pequeños negocios
establecidos, puesto que hay una gran diferencia entre el tipo de servicio que ambos prestan. Por el
contrario, la implementación de esta nueva ley aliviará a miles de familias y niños que dependen
directamente del dinero que día a día se produce por la venta ambulante. Al mismo tiempo, la posibilidad de
que se modernice la venta ambulante le permitirá a la ciudad incluir el aporte de los vendedores ambulantes
a la economía local por medio de los impuestos correspondientes. Legalizar la venta ambulante crearía
miles de trabajos necesarios. Estos trabajadores nuevos usarían su dinero en pequeños negocios como yo y
seguirán invirtiendo en nuestra comunidad. . Desde mi experiencia como negociante, he experimentado la
lucha de los vendedores ambulantes en nuestras comunidades por no tener un permiso que legalice su
trabajo; también he experimentado el hostigamiento y la discriminación de las autoridades, y ya que se ha
tomado un gran paso en este proceso, yo quisiera que el acoso y la persecución a los vendedores ambulantes
se detengan como una medida de protección inmediata,
Además, aunque la ley de modernización de la venta ambulante es un primer paso clave, me preocupa que
no ofrecezca una cantidad de permisos suficientes para la cantidad de vendedores ambulantes que hay en
nuestra ciudad. Quisiera que ustedes analizaran la posibilidad de expedir una cantidad de permisos
suficiente con base a la estadísticas de la población ya que ninguno de nosotros quiere que dejemos a las
familias son como alimentarlas. .
Pido que, la ciudad abre sus puerta para que los empresarios inmigrantes pueden salir adelante

Nombre: Marco Reynoso

Street Vending Modernization Act

My name is Marco Reynoso. I have been a member of Make The Road New York for over 10 years and I
am the proud owner of a Deli & Grocery in Bushwick, Brooklyn. I have served my community as a
business owner for more than 30 years. I am here today to support the Street Vending Modernization Act. I
want to thank specially Council Members sponsors and cosponsors on this bill, local organizations that have
been at the top of this campaign and all street vendors in New York City for their tireless fight.
I am an immigrant from Ecuador and for over 30 years I’ve witness of the cultural and economical
contribution that street vendors have given to Bushwick as well as their contribution to the local economic
development of the city.
But, as the city has transformed and more families struggle to survive, street vendors have been tied up in
the same reality: No permits.Although, I think that the implementation of this new law will not affect
negatively operating small businesses, since there’s a big difference between the types of service that both
provide.
The implementation of this new law will support thousands of families and children that are currently
depending directly on the money that street vending produces.. At the same time, the Street Vending
Modernization Act would allow the city to count the input of street vendors to the local economy through
taxation. By legalizing street vendors, thousands of badly needed jobs will be created. These newly
employed workers will then go on to support small businesses like myself.
The harassment and persecution that I have seen of street vendors in my community pains me. They are
struggling small business owners like me and they deserve to be treated with respect.
While this legislation is a great first step, I am worried that doubling the current number of permits won’t be
sufficient to cover the true number of street vendors in our city. I am deeply concerned that even after this
legislation, there would still be struggling vendors left out. In short, I ask that New York City open the
doors for immigrant entrepreneurs to flourish.

Nombre: Oscar Vivar

Ley de Modernización de la Venta Ambulante

Mi nombre es Oscar Vivar, soy miembro de Se Hace Camino Nueva York, originariamente de México y he
vendedor ambulante desde hace mas o menos 15 años. Vendo elotes, pinchos y me encuentro ubicado en la
Avenida Roosevelt con Junction Blvd en Queens. Es una área con alta participación de vendedores
ambulantes que urgentemente necesitamos permisos. Quisiera darle mis agradecimientos especiales a la
concejal Melissa Mark-Viverito, al concejal Mark Levin, a la concejal y representante de nuestro distrito
Julissa Ferreras-Copeland y a todos los demás miembros del concejo que han sido aliados en la introducción
de este proyecto de ley que busca resolver una parte del problema que enfrentamos los vendedores
ambulantes.
Hace 25 años tomé la decisión de emigrar a la ciudad de Nueva York desde mi ciudad natal en Méjico,
en búsqueda de un mejor futuro y con la esperanza de hacer realidad mis sueños y poderle brindar apoyo a
mi familia. Hace 16 años y después de haber hecho diferentes trabajos difíciles en los cuales era explotado,
decidí convertirme en un vendedor ambulante para ser el dueño de mi propio negocio y tener flexibilidad
con el horario de trabajo para así poder compartir con mi esposa y mis hijas. Durante estos 16 años he
pagado por el alquiler de un permiso para poder trabajar tranquilamente, y hoy por hoy, la cantidad que
pago por dicho alquiler asciende a US 16.000 mientras que la ciudad sólo le cobra US 200 a los dueños de
los permisos por la renovación cada dos años.
Si desde que comencé a trabajar como vendedor ambulante hubiera tenido un permiso, seguramente
todo el dinero que he gastado en el alquiler, lo hubiera podido invertir en la compra de una casa. Pudiera
ofrecerles mejor calidad de vida a mi esposa y a mis hijas.Pudiera ofrecerles una mejor educación. Durante
todo este tiempo de experiencia como vendedor ambulante he aprendido que nosotros los vendedores
ambulantes somos parte activa de la cadena productiva.Vendemos nuestros productos, también compramos
a otros comerciantes los materiales que necesitamos para prepararlos. y le aportamos a la ciudad con el pago
de nuestros impuestos.
Es el momento de acabar con el mercado negro y de demostrar que somos muchos los vendedores
ambulantes que estamos organizados y que queremos trabajar sin incumplir la ley. Este proyecto de ley es
una gran oportunidad para que la venta ambulante deje de ser ilegal y comience a verse como parte de la
esencia cultural e histórica de la ciudad de Nueva York.
Quisiera que este proyecto de ley se pusiera en marcha pronto con la ayuda de los demás concejales y la
administración del alcalde De Blasio para que así mi sueño y el del resto de vendedores ambulantes de
poder tener un permiso para trabajar dignamente sea una realidad.

Name: Oscar Vivar

In favor of: Street Vending Modernization Act

My name is Oscar Vivar. I am a member of Make The Road New York.
I’m proud to testify today in favor of the Street Vending Modernization Act. I’m originally from Mexico
and I’ve been a street vendor for 16 years on Roosevelt Avenue in Queens. My wife and I sell Corn and
‘Pinchos’ among the many other street vendors on Roosevelt Ave. The Street Vending Modernization Act
would help me, my family and thousands of other street vendors across the city.
To begin, I would like to give special thanks to Speaker Melissa Mark-Viverito, Council Member Mark
Levin, My Council Member Julissa Ferreras-Copeland, and all the cosponsors of this bill..
Twenty-five years ago, I decided to immigrate to New York City from my home city in Mexico. I came in
search of a better life and with the hope to make my dreams a reality to be able to provide for my family. 16
years ago, after having taken several difficult jobs where I was exploited, I decided to become a street
vendor to be the owner of my own business. Being a street vendor gave me the flexibility to spend time with
my wife and two daughters. During my 16 years as a street vendor, I’ve paid to rent a permit. Today, I pay
$16,000 every two years for a permit that costs the owner only $200 to renew every two years.
If I had had a permit from the beginning, I would have been able to invest that in buying a home. I
would have been able to offer the better quality of life for my daughters that I dreamt of.
In my time as a street vendor, it’s become clear how crucial street vendors are in the productive
economy of New York City. Not only do we sell our products, but we are consumers in the market as well.
We support our city paying taxes.
Now is the time to end the black market. We want to work without breaking the law. This proposal
offers the incredible opportunity to legalize and legitimize street vending as part of the cultural and historic
essence of New York City.
I commend and urge our City Council and Mayoral Administration to pass this proposal so that the
dream of street vendors across the city to work with dignity can become a reality.

