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I. Introduction

On October 28, 2016, the Committee on Veterans, chaired by Council Member Eric Ulrich, will hold a hearing on Resolution No. 1196, a Resolution calling on the United States Congress to pass, and the President to sign into law, the Fairness for Veterans Act of 2016, H.R. 4683/S. 1567. This is the first hearing on this resolution, which was introduced by Council Member Andy King on September 14, 2016. Those invited to testify at this hearing include the Department of Veterans’ Services (DVS), veterans’ advocates, and service providers. 
II. Background
Veterans and Mental Health
The experience of deployment into military combat can often have a significant mental health impact on service members, including diagnoses of post-traumatic stress disorder (PTSD) and traumatic brain injury (TBI). The 1.8 million United States (U.S.) service members who served in Operation Enduring Freedom (Afghanistan) and Operation Iraqi Freedom (Iraq) have returned with a wide range of mental health conditions. According to the National Institutes of Health (NIH), 11 percent of those who served in Afghanistan, 20 percent of those who served in Iraq, and nearly 31 percent of Vietnam veterans suffer from PTSD.
 PTSD may occur in individuals after they have experienced a traumatic event. These could include such events as combat exposure, sexual or physical abuse or assault, a terrorist attack, a serious accident, or a natural disaster.
 While PTSD symptoms typically start not long after the traumatic event, they may not appear until months, or even years, after.
 Symptoms of PTSD include reliving the event, avoiding situations that remind you of the event, negative changes in beliefs and feelings, and hyperarousal.
 TBI can be caused by falls, vehicular collisions, gunshot wounds, and explosions. A 2012 study by the Centers for Disease Control (CDC) found that 59,218 unique OEF and OIF veterans (or 7.6 percent) of the 770,000 veterans who sought care from a VA Medical Center between October of 2001, and December of 2011 were evaluated or treated for a condition that may have been related to TBI.
 
Military sexual trauma also affects many veterans of recent conflicts. A study published in 2015 in the American Journal of Preventive Medicine found that 41 percent of female veterans and 4 percent of male veterans reported experiencing MST.
 The severity of these health issues has attracted significant attention at the federal level. President Obama’s National Defense Authorization Act of 2013 included 19 amendments to reform the Department of Defense’s sexual assault and sexual harassment policies. This law prohibits the military from recruiting any individual who has been convicted of a sex offense, provides insurance coverage for abortions in cases of rape or incest, and creates “Special Victims Units” to investigate child abuse, domestic violence, and sexual assault cases.
 
Military Discharges


Upon an individual’s completion of their obligation to the Armed Forces, they are given a military discharge, which is categorized in varying types. These include: honorable discharge, general discharge under honorable conditions, other than honorable (OTH) discharge, bad conduct discharge, and dishonorable discharge.
 

The significance of the discharge characterization is that it impacts the types of services and benefits a discharged veteran may be eligible for as a result of their service. The VA will examine the character of discharge to determine whether an individual meets basic eligibility requirements for receipt of VA benefits.
 For example, any veteran with a discharge under honorable conditions would satisfy these requirements.
 The VA is bound by this characterization (provided that all other criteria for benefits are met).
 However, where a discharge is not characterized as “under honorable conditions,” the VA must determine that the discharge was “under conditions other than dishonorable.”
 Federal law bars the payment of benefits in certain cases where a less than honorable discharge was given.
 Eligible veterans may receive a number of benefits through the VA depending on their specific discharge status. To receive VA compensation, pension, and home loan benefits and services, a veteran must have received an honorable, general, or under honorable conditions discharge.
 Veterans seeking educational benefits through the Montgomery GI Bill or Post-9/11 GI Bill program must have received an honorable discharge.
 

Eligibility for many New York State veterans’ programs is similar. Last year, New York State Senator Brad Hoylman’s office released a survey which found that at least 53 state programs, benefits, and tax breaks for veterans and their families are directly contingent on discharge character.
 Aside from general eligibility for programs and services offered by the New York State Division of Veterans’ Affairs and local veterans’ service agencies, such as the recently enacted New York City Department of Veterans’ Services, for which dishonorably discharged veterans are excluded, there are several employment, educational, pension and retirement credits for military service, transportation, and tax benefits that are also limited.
 New York State veteran employment services for which dishonorably discharged veterans are excluded include eligibility to gain status as a service-disabled veteran owned business, additional credit for civil service examinations, and street vendor privileges.
 Educational services include access to full tuition award scholarships for SUNY schools and Regents scholarships for children of disabled or deceased veterans.
 Real property tax exemptions are limited to those discharged under honorable conditions,
 as are transportation benefits such as a special identifying mark to note veteran status on driver’s licenses.
 Other benefits limited to those discharged under honorable conditions include eligibility for admission to the New York State Veterans’ Home, general eligibility for veteran assistance through social services districts, and entitlement to an annuity paid to New York State veterans.
 Finally, only the families of honorably discharged veterans are eligible for reimbursement for burial costs through the New York State Veteran Burial Fund, and dishonorably discharged veterans may not be buried in a veterans’ cemetery.


Veterans are not bound forever by the characterization they receive at discharge. Individuals with less than honorable discharges may apply to have their discharge characterization upgraded. Each branch of the Armed Forces maintains a review board with the authority to change, correct, or modify discharges or dismissals (other than those issued by a sentence of a general courts-martial).
 Veterans may request that their discharge be reviewed for re-characterization by filing an appeal within 15 years of the date of their separation from the military.
 Board reviews are based on submitted evidence to support the service member’s request, including “any military record document, witness statement, your written statement, correspondence or other documents that supports your contention of error, injustice, or inequity” in the service member’s discharge.


Estimates indicate that a significant number of veterans who received less than honorable discharges developed PTSD during their military service. For example, the Veterans Legal Services Clinic at Yale Law School estimated that 80,000 Vietnam veterans developed PTSD during the conflict and subsequently received a “less than honorable” discharge.
 Since 2001, over 300,000 service members have received less than honorable discharges,
 and given the percentages of Iraq and Afghanistan veterans that have experienced PTSD or TBI,
 this number very likely includes many with discharges related to these conditions.

In 2009, changes to federal law governing the discharge review process provided for consideration of the mental health impact of military service on an individual service member. In cases where a former member of the armed forces was diagnosed after active duty deployment with PTSD or TBI as a consequence of that deployment, the review board must include a member who is a clinical psychologist or psychiatrist, or a physician with training on mental health issues connected with PTSD or TBI.
 Additionally, the law directs that the boards expedite review decisions in these cases and “accord higher priority to cases not involving post-traumatic stress disorder or traumatic brain injury only when the individual cases are considered more compelling.”
 
Subsequently, in September 2014, then-Secretary of Defense Chuck Hagel issued guidance to the boards of review considering discharge upgrade requests by veterans claiming PTSD.
 This guidance provided that “liberal consideration” should be given to petitions for status upgrades in which: 1) service treatment record entries document one or more symptoms that meet the diagnostic criteria of PTSD or related conditions; or 2) civilian providers confer diagnoses of PTSD or PTSD-related conditions, when case records contain narratives that support symptomology at the time of service or when other evidence reasonably indicates that PTSD or a PTSD-related disorder existed at the time of discharge which might have mitigated the misconduct that caused the other than honorable discharge characterization.
 Furthermore, in cases where service records from the period of service substantiate the existence of one or more symptoms of what is now recognized as PTSD, the guidance advises that “liberal consideration” be given to a finding that PTSD existed at the time of service.
 
The guidance directed that in cases in which PTSD or PTSD-related conditions may be “reasonably determined” to have existed at the time of discharge, these conditions will be considered “potential mitigating factors” in the misconduct that caused a less than honorable discharge.
 The Boards, however, were directed to exercise “caution” in weighing mitigation evidence in which “serious misconduct” precipitated the discharge.
 Potential evidence of PTSD or a PTSD-related condition is weighed against the severity of the misconduct.
 Specifically, the guidance notes that “PTSD is not a likely cause of premeditated misconduct.”
 
Despite this guidance, no presumptions regarding the individual’s diagnosis are currently written into the law governing the discharge review process. Secretary Hagel’s memo itself acknowledges that “[t]his guidance is not intended to interfere with or impede the Boards’ statutory independence…” to correct military records.
 In June 2016, the Senate approved an amendment to the National Defense Authorization Act (NDAA) which would have codified the principles of the Hagel guidance.
 However, this language was not included in the final version of the NDAA signed into law by President Obama.

The Veterans Legal Services Clinic at Yale Law School prepared a report in November 2015 for the Vietnam Veterans of America and the National Veterans Council for Legal Redress that detailed progress in the upgrading of discharge characterizations as a result of Secretary Hagel’s guidance.
 The Army Board for the Correction of Military Records granted 45 percent of PTSD-based upgrade requests after the guidance was issued, up from 3.7 percent in 2013.
 Furthermore, total PTSD upgrade decisions across the military’s record correction boards increased from approximately 39 per year to approximately five times that amount.
 While the Army’s Board granted 67% of applications by a veteran with a PTSD diagnosis, it granted no applications by a veteran claiming to suffer PTSD but without medical records establishing that diagnosis.

Fairness for Veterans Act

On March 3, 2016, United States (U.S.) Representative Mike Coffman (R-CO) introduced H.R. 4683, the Fairness for Veterans Act of 2016, in the U.S. House of Representatives.
 The companion U.S. Senate version of this legislation, S. 1567, had been introduced by U.S. Senator Gary Peters (D-MI) in June 2015.


The Fairness for Veterans Act of 2016 addresses medical evidence reviews in two sets of cases. The first, where a former member of the Armed Forces was deployed in a contingency operation and was subsequently diagnosed as suffering from PTSD or TBI as a consequence of this deployment.
 The second, where a former member of the Armed Forces’ application for relief from the terms of his or her military discharge is based in whole or in part on matters relating to PTSD or TBI related to combat or MST.
 In these cases, boards of review would be required to review medical evidence of the VA or a civilian health care provider presented by the former member, and to review the case with a rebuttable presumption in favor of the former member that PTSD or TBI materially contributed to the circumstances resulting in the discharge of a lesser characterization.


As of October 25, 2016, H.R. 4683 has 27 co-sponsors in the House of Representatives,
 and S. 1567 has 13 co-sponsors in the Senate.
 Both bills have been referred to the Armed Services Committee within their respective bodies, but have not had a hearing.
 
III. Analysis of Res. No. 1196
Res. No. 1196 first notes that military service often leads to significant mental health injuries, such as Post-Traumatic Stress Disorder (PTSD) and Traumatic Brain Injury (TBI). The resolution states that between 2000 and 2015, 177,461 cases of PTSD were reported among service members (both deployed and non-deployed), and that during the same time period, a total of 327,999 veterans (deployed and non-deployed) were diagnosed with TBI. The resolution further elucidates that military sexual trauma (MST) continues to be another prevalent concern, as a 2016 report by the United States (U.S.) Department of Defense’s Sexual Assault Prevention and Response Office found that there were 12,166 reported instances of sexual assault in Fiscal Year 2015. The resolution explains that MST has a serious impact on mental health, and that male and female survivors of MST often report chronic pain, gastrointestinal problems, sleep disturbances, and alcohol abuse. 
Next, the resolution notes that on March 3, 2016, Representative Mike Coffman introduced H.R. 4683, the Fairness for Veterans Act, and Senator Gary Peters introduced its companion, S. 1567, in the U.S. Senate on June 15, 2015. Res. No. 1196 explains that these bills would address medical evidence reviews in the cases of former members of the armed forces who were deployed and later diagnosed with PTSD or TBI as a consequence of their deployment as well as former service members whose applications for relief from terms of military discharge stem partially or entirely from PTSD, TBI related to combat, or MST. Furthermore, these bills would require discharge boards to review Department of Veterans Affairs (VA) medical evidence (or that of civilian providers) with rebuttable presumptions in favor of the ex-service member that PTSD or TBI affected the circumstances in the event of a discharge of lesser characterization (such as Other Than Honorable). The resolution states that receiving “bad paper discharges” can preclude veterans from receiving federally-funded benefits and healthcare services and, if enacted, these bills would make it easier for combat veterans to receive both diagnoses of and treatment for PTSD and other mental health injuries. Finally, it notes that these bills would require Discharge Review Boards (DRBs) to consider the appeals of combat veterans who have been diagnosed with PTSD or TBI with the presumption that PTSD or TBI contributed to the veteran’s discharge. 
Res. No. 1196 then observes that these bills have received the support of numerous leading veterans’ organizations including Veterans of Foreign Wars (VFW), Military Officers Association of America (MOAA), Disabled American Veterans (DAV), Paralyzed Veterans of America (PVA), Vietnam Veterans of America (VVA), United Soldiers and Sailors of America, and Iraq and Afghanistan Veterans of America (IAVA). The resolution comments that in light of the dangers that veterans face abroad, and the difficulties that they must grapple with to receive appropriate care at home, these bills would expand their access to legal redress, as well as the benefits that they are entitled to based on the enormous sacrifices they and their families make on behalf of our nation. 
Finally, the resolution calls upon the United States Congress to pass, and the President to sign into law, the Fairness for Veterans Act of 2016, H.R. 4683/S. 1567.
	Res. No. 1196
 
Resolution calling on the United States Congress to pass, and the President to sign into law, the Fairness for Veterans Act of 2016, H.R. 4683/S. 1567
 
By Council Members King, Gentile and Salamanca
 
                     Whereas, Military service often leads to significant mental health injuries, such as Post-Traumatic Stress Disorder (PTSD) and Traumatic Brain Injury (TBI); and
                     Whereas, Between 2000 and 2015, 177,461 cases of PTSD were reported among service members (both deployed and non-deployed); and
                     Whereas, During the same time period, a total of 327,999 veterans (deployed and non-deployed) were diagnosed with TBI; and
                     Whereas, Finally, military sexual trauma (MST) continues to be another prevalent concern, as a 2016 report by the United States (U.S.) Department of Defense’s Sexual Assault Prevention and Response Office found that there were 12,166 reported instances of sexual assault in FY 2015; and
                     Whereas, MST has a serious impact on mental health. Male and female survivors of MST often report chronic pain, gastrointestinal problems, sleep disturbances, and alcohol abuse; and
Whereas, On March 3, 2016, Representative Mike Coffman introduced H.R. 4683, the Fairness for Veterans Act and Senator Gary Peters introduced its companion, S. 1567 in the U.S. Senate on June 15, 2015; and
Whereas, These bills would address medical evidence reviews in the cases of former members of the armed forces who were deployed and later diagnosed with PTSD or TBI as a consequence of their deployment as well as former service members whose applications for relief from terms of military discharge stem partially or entirely from PTSD, TBI related to combat, or MST; and
Whereas, Furthermore, these bills would require discharge boards to review Department of Veterans Affairs (VA) medical evidence (or that of civilian providers) with rebuttable presumptions in favor of the ex-service member that PTSD or TBI affected the circumstances in the event of a discharge of lesser characterization (such as Other Than Honorable); and
Whereas, Receiving “bad paper discharges” can preclude veterans from receiving federally-funded benefits and healthcare services and, if enacted, these bills would make it easier for combat veterans to receive both diagnoses of and treatment for PTSD and other mental health injuries; and
Whereas, These bills would require Discharge Review Boards (DRBs) to consider the appeals of combat veterans who have been diagnosed with PTSD or TBI with the presumption that PTSD or TBI contributed to the veteran’s discharge; and
Whereas, These bills have received the support of numerous leading veterans’ organizations including Veterans of Foreign Wars (VFW), Military Officers Association of America (MOAA), Disabled American Veterans (DAV), Paralyzed Veterans of America (PVA), Vietnam Veterans of America (VVA), United Soldiers and Sailors of America, and Iraq and Afghanistan Veterans of America (IAVA); and
Whereas, In light of the dangers that veterans face abroad, and the difficulties that they must grapple with to receive appropriate care at home, these bills would expand their access to legal redress, as well as the benefits that they are entitled to based on the enormous sacrifices they and their families make on behalf of our nation; now, therefore be it
Resolved, That the Council of the City of New York calls upon the United States Congress to pass, and the President to sign into law, the Fairness for Veterans Act of 2016, H.R. 4683/S. 1567.
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