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I. Introduction

On October 5, 2016, the Committee on Public Housing, chaired by Council Member Ritchie Torres, will hold an oversight hearing entitled “HUD’s Proposed Rule on Small Area Fair Market Rents for the Section 8 Program” and will consider Res. No. 1231, a resolution calling on the U.S. Department of Housing and Urban Development to exclude New York City, and other cities with a housing vacancy rate below 5%, from the Proposed Rule on Small Area Fair Market Rents. Those invited to testify include the United States Department of Housing and Urban Development (“HUD”), the New York City Housing Authority (“NYCHA”), the New York City Department of Housing Preservation and Development (“HPD”), and interested members of the public, including housing advocates and public housing residents.

II. Background on the Housing Choice Voucher Program in New York City

The Housing Choice Voucher (“HCV”) program, also known as the Section 8 program, is a federal program for helping very low-income families, the elderly, and the disabled afford decent, safe, and sanitary housing.
 The program, created by the Housing and Community Development Act of 1974, is funded by HUD and administered by local housing authorities. In New York City, the two local housing authorities that administer the HCV program are NYCHA and HPD.

 

NYCHA currently administers approximately 85,236 HCV vouchers.
 The average household income for a NYCHA HCV tenant is $15,803.
 On average, a NYCHA HCV tenant pays a rent of $360, which is their share of the contract rent. There are currently 147,033 families on the waiting list for NYCHA’s HCV program.
 
HPD administers approximately 38,822 HCV vouchers.
 The average household income for an HPD HCV tenant is $16,080.
 On average, an HPD HCV tenant pays a rent of $405, which is their share of the contract rent. HPD generally targets its vouchers to very specific populations of New Yorkers, including homeless households and households affected by HPD renovations.
 

The HCV program has two distinct components: (1) a tenant-based rental subsidy that provides participants with a supplement to their income which allows them to choose any privately owned housing that meets the requirements of the program
 and (2) project-based assistance for participants who live in specific housing developments or units.
 The former voucher is attached to a participating tenant and is portable, while the latter voucher is attached to a specific development or unit and is not portable. 
A key parameter in operating the HCV program is the Fair Market Rent (“FMR”), which is set annually by HUD for different geographic areas. In general, the FMR for a metropolitan area is “the amount that would be needed to pay the gross rent (shelter rent plus utilities) of privately owned, decent, and safe rental housing of a modest (non-luxury) nature with suitable amenities.”
 FMRs for a metropolitan area represent the 40th percentile gross rent for typical, non-luxury, non-substandard rental units occupied by recent movers in a local housing market.
 For the current fiscal year, Fiscal Year 2017, the FMRs for the NY HUD Metro FMR Area, which includes New York City,
 are as follows:
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In the HCV program, the FMR is the basis for determining the “payment standard amount” set by an administering agency to calculate the maximum monthly subsidy for a voucher household.
 Administering agencies may establish payment standards between 90 and 110% of the FMR.
 The subsidized portion of the rent provided by HUD is equal to the difference between the payment standard and the tenant’s contribution, which is generally 30% of their household income.
 Participants may choose to live in a unit with a gross rent that is higher than the payment standard, but must pay the full cost of the difference between the gross rent and the payment standard in addition to their initial contribution.
 On average, NYCHA’s share of a HCV program participant’s rent is $995 and HPD’s share of a HCV participant’s rent is $971. NYCHA’s and HPD’s current payment standards are as follows:
NYCHA’s Payment Standards
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HPD’s Payment Standards
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III. HUD’s Proposed SAFMR Rule

On June 16, 2016, HUD published a Notice of Proposed Rulemaking (“Proposed Rule”) titled “Establishing a More Effective Fair Market Rent System; Using Small Area Fair Market Rents in Housing Choice Voucher Program Instead of the Current 50th Percentile FMRs (FR-5855-P-02),” which proposes repealing the current FMR regulation and replacing it with a regulation based on Small Area Fair Market Rents (“SAFMRs”).
 Comments on the Proposed Rule were due August 15, 2016.
 HUD hopes to release a final rule in 2016 but has not disclosed an exact date.

The stated purpose of the Proposed Rule is to “establish a more effective means for HCV tenants to move into areas of higher opportunity and lower poverty by providing the tenants with a subsidy adequate to make such areas accessible and, consequently, help reduce the number of voucher families that reside in areas of high poverty concentration.”
 Subsidy for HUD’s HCV program is currently determined by the FMR for an entire metropolitan area. However, rents can vary widely within a metropolitan area. The result of determining rents on the basis of an entire metropolitan area is that a voucher subsidy may be too high or may be too low to cover the actual market rent in a given neighborhood.
 HUD’s current policy for addressing high concentrations of voucher holders raises the level of the FMR from the 40th percentile to the 50th percentile in the whole FMR area. However, HUD has found that even with the 50th percentile regime, the majority of voucher holders use their vouchers in neighborhoods where rents are low but poverty is generally high.
 Under the Proposed Rule, FMR will be determined on the basis of zip codes, rather than metropolitan area, thus increasing the subsidy in some zip codes where the market rent is higher and lowering it in others where the market rent is lower.
 According to HUD, zip codes are small enough to reflect neighborhood differences and provide an easier method of comparing rents.
 HUD has theorized that a higher subsidy in “higher opportunity” zip codes will make those areas accessible and reduce the number of voucher families that reside in areas of high poverty concentration.

HUD has been testing the idea of SAFMRs since 2010, when it announced a demonstration project to determine the effectiveness of FMRs based on zip code.
 In November 2012, HUD announced that demonstration projects would take place in Cook County, IL; Long Beach, CA; Chattanooga, TN, Mamaroneck, NY; and Laredo, TX.
 HUD also mandated the use of SAFMRs to settle litigation in Dallas, TX.
 Although HUD is still awaiting overall evaluation of the demonstrations, HUD has decided to adopt a SAFMR methodology based on encouraging evidence from Dallas, where SAFMRs have been in operation since 2012.
 Researchers have found that Dallas tenants who have chosen to move have moved to higher opportunity neighborhoods from the lower opportunity neighborhoods.
 As a first step, HUD published an Advance Notice of Proposed Rulemaking on June 2, 2015, in which HUD announced its intention to amend HUD’s FMR regulations and use SAFMRs.
 


In the current Proposed Rule, HUD proposes to establish SAFMRs for certain metropolitan areas, using the following criteria to determine which metropolitan areas must implement SAFMRs for their voucher program operations: 

1. Number of vouchers: there are at least 2,500 vouchers under lease; and

2. Existence of high opportunity neighborhoods: at least 20% of the rental stock within the metropolitan area is more than 110% of the metropolitan FMR; and

3. High voucher concentration in low-income areas: the percentage of voucher holders living in “concentrated low-income areas” relative to all renters within these areas exceeds 155% (or 1.55).

For the purpose of the rule, “concentrated low-income areas” are defined as those census tracts in the metropolitan area with a poverty rate of 25% or more, or any tract in the metropolitan area where at least 50% of the households earn less than 60% of the area median income.
 Based on this criteria, New York City, along with 30 other cities, including Chicago, Philadelphia, Washington D.C., Atlanta, Oakland, Dallas, San Diego, Tampa, Pittsburgh and San Antonio, would be required to implement SAFMRs for all of its vouchers.
 The Proposed Rule would apply to all current tenant-based vouchers as well as future project-based vouchers, where the notice of owner selection is made after the effective date of the SAFMR designation.

IV. NYCHA and HPD’s Comment on the Proposed SAFMR Rule

On August 15, 2016, NYCHA and HPD submitted comments on the Proposed Rule.
 In those comments, they expressed concerns about how the Proposed Rule would work in low vacancy, high-cost rental housing markets like New York City. The agencies recommended that the criteria for mandatory use of SAFMRs exclude metropolitan areas with a rental vacancy rate of less than 5%, including New York City, which has a vacancy rate of 3.45%.
 Specifically, the agencies wrote that they fear that the Proposed Rule is unlikely to result in the desired increased mobility for voucher holders in low vacancy cities, and instead is likely to subject many of them to increased rent burdens. The agencies estimate that up to 55,000 families might see their rent burden increase if SAMFRs are adopted in New York City.


NYCHA and HPD made the following five recommendations for improving the Proposed Rule:

1. “The Agencies recommend that HUD add a vacancy rate to its selection criteria to exclude metropolitan areas with a vacancy rate at or below 5 percent. The rental vacancy rate threshold should be based on the rate in the largest city in the metropolitan area.” 

2. “The formula to determine which cities are subject to SAFMR is not sufficiently sensitive to recent changes in many of the neighborhoods identified as Concentrated Low-Income Areas (CLIAs). The Agencies therefore recommend that HUD modify its definition of CLIAs to exclude Qualified Census Tracts that fall within a Public Use Microdata Area (PUMA) that is experiencing significant rent increases.”
3. “The proposed SAFMRs do not accurately reflect the market in a number of New York’s gentrifying neighborhoods, and, if implemented, could exacerbate the challenge of preserving affordability in areas with rapidly rising rents. To address those problems, the Agencies recommend that the formula for setting the FMR at a ZIP code level (ZCTA) include a measure that accounts for recent rent trends in a neighborhood.”
4. “To ensure that Project Based Vouchers (PBVs) continue to be an effective tool for preserving affordability and building new, quality affordable housing, the Agencies recommend excluding all (including future) PBVs from SAFMRs.”
5. “Because we do not think SAFMRs are an effective mobility tool in low-vacancy markets such as New York City, the Agencies urge HUD to allow cities to design a mobility strategy within the current FMR rules that will be most effective within their local rental market context.”

V. Public Comments on the Proposed SAFMR Rule
The public comment period for the Proposed Rule ended on August 15, 2016.
 HUD received 120 comments and many of these comments came from New York stakeholders, including property owners, tenant advocates, legal service providers, researchers and elected officials.
 A number of New York City Council Members, including Speaker Melissa Mark-Viverito and the Chair of the Public Housing Committee, also submitted comments. Some of the consistent themes that emerged centered on: (1) housing costs in New York City; (2) impact on HCV participants and households; (3) impact on neighborhoods; (4) impact on project-based vouchers; and (5) administrative burden due to differing payment standards.
 Below is summary of the most frequent comments made by various New York stakeholders: 

1. Housing costs in New York City
· It will be difficult to implement SAFMRs because of New York City’s low vacancy rate of 3.45%. It is currently difficult to find housing at any rent level in New York City due to the availability of apartments, and it is even more difficult for low-income renters who are looking for affordable housing.  
· SAFMRs could cause New York City’s homeless population to swell. Many New York City renters already suffer from high rent burdens with over 50% of renter households paying more than 30% of their income towards rent and almost 30% of renter households pay more than 50% of their income towards rent.
 The SAFMR proposal to decrease the payment standards in low opportunity neighborhoods could increase costs for families who already have a high rent burden, which could cause those families to be evicted or end up homeless if they cannot shoulder the additional costs. 
· The proposal to decrease the payment standards in low opportunity neighborhoods would not lead property owners to lower rents in those neighborhoods. Because housing demand in New York City is so high, property owners would be able to replace current voucher tenants very easily.
 
2. Impact on HCV participants and households 

· Current FMRs do not reflect the real cost of housing in any New York City neighborhood. It is common for current voucher holders to request an extension to the 120-day search period since it is difficult to find an apartment. Although the Proposed Rule would increase the payment standard in high opportunity neighborhoods, it would still be difficult for a voucher holder to obtain an apartment in those neighborhoods because the SAFMR rent would still be too low to cover the market rent.
 

· The reduction in the payment standard amount for voucher holders in low opportunity neighborhoods would displace families who have achieved housing stability or it would create a higher rent burden for those households.

· The policy would have a negative impact on low-income seniors and the disabled. Over time, many low-income seniors and disabled tenants have developed a network of people who can help them when they need assistance. They were able to create this network since they have stability in their housing. SAMFRs could jeopardize this network since their fixed incomes may not be able to absorb a higher rent and these vulnerable tenants could be forced to relocate.

3. Impact on neighborhoods
· SAFMRs fail to reflect the current market conditions in New York City.  Gentrification is occurring in many neighborhoods that were once considered low-income. Residents with higher incomes are relocating to these areas, investments are being made, the neighborhoods are receiving more amenities and the neighborhoods have lower crime rates. Some of these gentrifying neighborhoods would be considered low opportunity neighborhoods under SAFMR, thus potentially forcing low-income voucher households to leave them. HUD should be pursuing policies that encourage low-income residents to remain in these neighborhoods to benefit from the changes.

4. Impact on project-based vouchers
· The development of new project-based voucher sites in high opportunity areas would not improve with SAMFRs, despite the increased subsidy, due to high capital costs. SAFMRs could instead lower the amount of affordable housing units that are being built in New York City. 

5. Administrative burden due to differing payment standards

· The proposed SAFMR regulations would require different payment standards for 188 zip codes in New York City.  This would be a confusing scheme that would become a burden for property owners, tenants and administrative agencies.
VI. Res. No. 1231


Res. No. 1231 calls on HUD to exclude New York City, and other cities with a housing vacancy rate below 5%, from the Proposed Rule on Small Area Fair Market Rents. Res. No. 1231 states that New York City is home to the largest HCV Program in the country, with approximately 120,000 vouchers collectively administered by NYCHA and HPD. Further, Res. No. 1231 states that New York City is in the midst of a housing crisis, with an overall housing vacancy rate of 3.45%. Res. No. 1231 also states that, due to New York City’s low vacancy rate, voucher holders will struggle to find housing in zip codes where the FMR and subsidy will increase under the Proposed Rule and that the Proposed Rule would instead exacerbate New York City’s current housing crisis by increasing the rent burden for 55,000 voucher holders who live in zip codes where the FMR and subsidy will decrease. Finally, Res. No. 1231 states that if those 55,000 voucher holders who see their rent burden increase are unable to shoulder the burden of paying additional rent, they could lose their vouchers, be evicted or end up homeless, adding strain to New York City’s shelter system.
Res. No. 1231
Resolution calling on the U.S. Department of Housing and Urban Development to exclude New York City, and other cities with a housing vacancy rate below 5%, from the Proposed Rule on Small Area Fair Market Rents

By Council Members Torres, Williams, Barron, Palma, Lander, Dickens, Richards, and Chin

Whereas, On June 16, 2016, the U.S. Department of Housing and Urban Development (“HUD”) released a Notice of Proposed Rulemaking regarding the use of Small Area Fair Market Rents (“SAFMRs”) in certain metropolitan areas for the Housing Choice Voucher Program (the “Proposed Rule”); and

Whereas, The stated goals of the Proposed Rule are to establish a more effective means for voucher holders to move into areas of higher opportunity and lower poverty by providing the tenants with a subsidy adequate to make such areas accessible and, consequently, help reduce the number of voucher families that reside in areas of high poverty concentration; and

Whereas, The Proposed Rule would set the Fair Market Rent (“FMR”) for certain metropolitan areas at the zip code level as opposed to at the current metropolitan area-wide level, which would increase the FMR and subsidy for certain zip codes and decrease the FMR and subsidy for other zip codes; and


Whereas, New York City would be required to implement SAFMRs under the Proposed Rule; and 


Whereas, New York City is home to the largest Housing Choice Voucher Program in the country, with approximately 120,000 vouchers collectively administered by the New York City Housing Authority (“NYCHA”) and the Department of Housing Preservation and Development (“HPD”); and

Whereas, New York City is in the midst of a housing crisis, with an overall housing vacancy rate of 3.45%; and

Whereas, Due to New York City’s low vacancy rate, voucher holders will struggle to find housing in zip codes where the FMR and subsidy will increase under the Proposed Rule; and


Whereas, The Proposed Rule would instead exacerbate New York City’s current housing crisis by increasing the rent burden for 55,000 voucher holders who live in zip codes where the FMR and subsidy will decrease; and


Whereas, If those 55,000 voucher holders are unable to shoulder the burden of paying additional rent, they could lose their vouchers, be evicted or end up homeless, adding strain to New York City’s shelter system; now, therefore, be it

Resolved, That the Council of the City of New York calls on the U.S. Department of Housing and Urban Development to exclude New York City, and other cities with a housing vacancy rate below 5%, from the Proposed Rule on Small Area Fair Market Rents.
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� “Residents” and “tenants” are used interchangeably throughout the committee report. 


� See HUD’s Housing Choice Vouchers Fact Sheet, available at http://portal.hud.gov/hudportal/HUD?src=/program_offices/public_indian_housing/programs/hcv/about/fact_sheet.


� In addition, the New York State Homes and Community Renewal administers a state-wide Section 8 program, which includes New York City. See HPD’s About Section 8, available at http://www1.nyc.gov/site/hpd/section-8/about-section-8.page.


� NYCHA and HPD may be referred to as “administering agencies” throughout the committee report.


� See NYCHA’s Housing Choice Voucher Program Demographics Report (last updated July 5, 2016), available at https://www1.nyc.gov/assets/nycha/downloads/pdf/demographics-report.pdf.


� Id.


� See NYCHA’s Fact Sheet (last updated on April 11, 2016), available at https://www1.nyc.gov/assets/nycha/downloads/pdf/factsheet.pdf.


� See HPD’s Section 8 Program Statistics, available at http://www1.nyc.gov/assets/hpd/downloads/pdf/hpd-section-8-program-statistics.pdf.


� Id.


� See HPD’s Administrative Plan at 1-1, available at http://www1.nyc.gov/assets/hpd/downloads/pdf/administrative-plan.pdf.


� See HUD’s Housing Choice Vouchers Fact Sheet, available at http://portal.hud.gov/hudportal/HUD?src=/program_offices/public_indian_housing/programs/hcv/about/fact_sheet.


� See HUD’s Project Based Voucher Program Fact Sheet, available at http://portal.hud.gov/hudportal/HUD?src=/hudprograms/projectbased.


� See Establishing a More Effective Fair Market Rent System; Using Small Area Fair Market Rents in Housing Choice Voucher Program Instead of the Current 50th Percentile FMRs, 81 Fed. Reg. 39218 (proposed June 16, 2016) (to be codified at 24 CFR Parts 888, 982, 983, and 985).


� Id. 


� The New York, NY HUD Metro FMR Area consists of the following counties: Bronx County, NY; Kings County, NY; New York County, NY; Putnam County, NY; Queens County, NY; Richmond County, NY; and Rockland County, NY. See HUD Final FY 2017 New York, NY HUD Metro FMR Area FMRs for All Bedroom Sizes, available at https://www.huduser.gov/portal/datasets/fmr/fmrs/docsys.html?data=fmr17.


� See HUD’s Fair Market Rents for FY2017 available at https://www.huduser.gov/portal/datasets/fmr.html.


� See Establishing a More Effective Fair Market Rent System; Using Small Area Fair Market Rents in Housing Choice Voucher Program Instead of the Current 50th Percentile FMRs, 81 Fed. Reg. 39218 (proposed June 16, 2016) (to be codified at 24 CFR Parts 888, 982, 983, and 985); see also 24 CFR 982.503.


� Id. 


� Id. 


� Id. 


� See NYCHA’s Voucher Payment Standards and Utility Standards available at https://www1.nyc.gov/site/nycha/section-8/voucher-payment-standards-vps-utility-allowance-schedule.page.


� See HPD’s Subsidy and Payment Standards available at http://www1.nyc.gov/site/hpd/section-8/subsidy-and-payment-standards.page.


� See Establishing a More Effective Fair Market Rent System; Using Small Area Fair Market Rents in Housing Choice Voucher Program Instead of the Current 50th Percentile FMRs, 81 Fed. Reg. 39218 (proposed June 16, 2016) (to be codified at 24 CFR Parts 888, 982, 983, and 985).


� Id. 


� See HUD FAQs Concerning HUD’s Notice of Proposed Rulemaking, available at https://www.huduser.gov/portal/datasets/fmr/fmr2016p/SAFMR-Proposed-Rule-FAQ.pdf.


�See Establishing a More Effective Fair Market Rent System; Using Small Area Fair Market Rents in Housing Choice Voucher Program Instead of the Current 50th Percentile FMRs, 81 Fed. Reg. 39218, 39219 (proposed June 16, 2016) (to be codified at 24 CFR Parts 888, 982, 983, and 985) (hereinafter, the “Proposed Rule”).


� Id.


� Id. 


� Id. 


� Id.


� Id. 


� Id. at 39221.


� Id. 


� Id. 


� Id. 


� Id. 


� Id. 


� Id. 


� Id. at 39222.


� Id. at 39230.


� Id. at 39222.


� See Comment Submitted by Jordan Press, New York City HPD and New York City Housing Authority available at https://www.regulations.gov/document?D=HUD-2016-0063-0078.


� 2014 New York City Housing and Vacancy Survey.


� � HYPERLINK �� See Comment Submitted by Jordan Press, New York City HPD and New York City Housing Authority available at https://www.regulations.gov/document?D=HUD-2016-0063-0078.


� Id.


� See Comments on FR–5855–P–02 Establishing a More Effective Fair Market Rent System; Using Small Area Fair Market Rents in Housing Choice Voucher Program Instead of the Current 50th Percentile FMRs, available at https://www.regulations.gov/docketBrowser?rpp=25&po=0&dct=PS&D=HUD-2016-0063&refD=HUD-2016-0063-0001.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.
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