






























































































































































































































































































































































 

 

State Senator Adriano Espaillat’s Testimony on Introduction 0214-2014 

Providing legal counsel for low-income eligible tenants who are subject to 

eviction, ejectment or foreclosure proceedings 

Submitted on September 26, 2016 
  

New York City has a housing crisis.  I see it every day. In the mother who told me yesterday that 

she can’t afford to pay her rent this month and buy groceries. In the family that I met in 

Washington Heights last month that has lived there for decades but can’t afford a 20 percent rent 

increase. And I see it in the uptick in constituents who come to my office because they are being 

harassed by their landlords.  

 

Landlords who want to drive-out working class New Yorkers to make way for wealthier 

residents who can afford to pay a premium for a remodeled kitchen and bathroom. 

Landlords who drag their tenants to housing court and into a complicated process where 98% of 

the time they have legal representation and where 75% of the time their tenants have no 

representation. It is time to even the playing field and stop landlords from using the court room 

as a form of intimidation. It is time to ensure every tenant who needs a lawyer has one.  

 

We know providing counsel to tenants without legal representation works.  Tenants without 

representation are served with eviction orders four times more often than tenants with legal 

representation. In a pilot program that provided counsel to families from 2006-2008 in the South 

Bronx called the ‘Housing Help Program’, 85 percent of evictions were stopped. The cost of this 

program was $450,000 ($987 per client) and it was estimated to have saved the City over 

$700,000. 

  

For all of these reasons, Introduction 214-A will be a game changer for tenants. Landlords will 

think twice before bringing their tenants to court and for the first time every tenant in housing 

court will have a fighting chance to keep their home.  This will help protect working families 

from gentrification and save the City money.  

In 2015 there were 21,988 evictions, 21,988 families pushed out of their homes. Let’s pass 

Introduction 214-A this year and make 2015 the last year where a majority of tenants had to go it 

alone.  

I want to commend the bill’s sponsor Councilman Mark Levine for his tireless advocacy on 

behalf of tenants who have no legal representation in cases that decide if they can keep their 

homes. An injustice which we must bring to an end.  
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Testimony of Assemblywoman Latoya Joyner 

Submitted to NYC City Council regarding Intro 214-A 

September 26, 2016 

 

Hello Chairperson Rory I. Lancman and members of the New York City Council Committee on Courts 

and Legal Services, I am Assemblywoman Latoya Joyner and I appreciate the opportunity to speak 

before you today regarding Intro No. 214-A.  

 

As the state elected representative for the 77
th

 Assembly District, an area that includes the Bronx 

Housing Court, I am fully aware of the many needs and concerns of my more than 125,000 

constituents, which call home the communities of Claremont, Concourse, Highbridge, Mount Eden and 

Morris Heights sections of The Bronx.  

 

Nearly three-quarters of families live in apartments that are under rent regulation and approximately 

81.8% of all Bronxites are listed as renters, according to the NYU Furman Center. These issues hit 

home and affect my constituents’ livelihoods on a daily basis. Intro No. 214-A – legislation that is 

sponsored by my Bronx colleague Council Member Vanessa L. Gibson – will require the Office of 

Civil Justice (OCJ) to create a program that will ensure legal counsel for low-income tenants whom are 

subject to eviction, ejectment or foreclosure proceedings. Quality legal representation is needed – 

especially in the Bronx. As indicated in a recent report by OCJ, more than 200,000 residential 

evictions petitions are filed on an annual basis in New York City – nearly two-thirds of which are 

concentrated in the Bronx and Brooklyn. The Bronx is seeing a small, but steady increase in residential 

eviction petitions, however.   

 

While I am thankful for Mayor Bill de Blasio and New York City’s overall investment in civil legal 

services for low-income families, there is an urgent need to expand even further. The Housing Court 

can be a very scary place for Bronxites – it is even scarier if you are struggling to make ends meet for 

your family. In my district, the latest available data indicates that the median household income is 

$26,436 – one of the lowest median household incomes of any district in New York City. As a direct 

consequence, the 77th Assembly District is also one of the most rent burdened communities in New 

York. These families need these services so that they can remain in their homes without and are 

protected from unsavory landlords that will do everything in their power to jack up rents into 

unaffordability. Legal representation will empower tenants and protect the very fabric of our 

community – those hardworking individuals that have grown up here in the Bronx and have chosen to 

remain here to raise their families.  

 

As always, I look forward to working with my City Council colleagues on issues of shared concern.  

 

Thank you.  

LATOYA JOYNER 
Assemblywoman 77th District 

Bronx County 
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Testimony of Anthony Thomas, Political Director 

New York City Central Labor Council, AFL-CIO 

 

New York City Council Committee on Courts and Legal Services 

 

September 26, 2016 

 
 

Good morning, my name is Anthony Thomas, and I am the Political Director at the New York City Central Labor 

Council, AFL-CIO.  Representing 1.3 million workers across 300 affiliated unions, the Central Labor Council 

strongly supports passage of Introduction 214-A, Right to Counsel.  Working New Yorkers—both tenants and 

property-owners—lack the adequate protections necessary to preserve and protect their housing.  The Right to 

Counsel would positively benefit thousands of New Yorkers, while also protecting our families and communities 

from further displacement and harassment.   

 

The Right to Counsel would reduce homelessness, as well as the cost associated with displacement therein.  

According to a report by distinguished firm Stout Risius Ross, 47% of families in New York City homeless 

shelters are there due to eviction, and warrants for eviction decrease by 77% when legal counsel defends an 

eviction suit1. Stout Risius Ross projected an estimated 5,237 families currently in the New York City shelter 

system (displaced within the last year) could have kept their homes if legislation like Right to Counsel had been 

passed into law.  We cannot allow New York City landlords and property managers to play on the fears and 

misnomers of tenants to intimidate and remove people playing by the rules. 

 

In addition to preserving housing and preventing homelessness, Right to Counsel prevents negative externalities of 

housing insecure families.  The destabilization experienced not only by families, but also communities, can last 

long after an actual eviction.  As Harvard sociologist Matthew Desmond points out in his book, Evicted: Poverty 

and Profit in the American City, evictions are brutal, enduring processes, which leads families to, “Experience 20 

percent higher levels of material hardships than similar families who were not evicted;” this is embodied as food 

insecurity, utility turn-off notices, and forgoing a school field trip, along with many, many other ignored or 

overlooked hardships and stresses2.  If approaching homelessness from a holistic perspective, it is clear the 

negative externalities created by displacement bare a far greater cost than the current incarnation of Intro 214-A. 

 

The Right to Counsel will protect families and affordable housing.  Keeping families in their homes will maintain 

long-run affordability necessary for preserving working class New York City communities. The report mentioned 

earlier by Stout Risius Ross also calculated the total savings of Right to Counsel for the City to be approximately 

$320 million3, making this policy fiscally responsible.  Intro 214-A is a step in the right direction for balancing the 

odds between tenants and landlords.  The Central Labor Council strongly supports the Right to Counsel, and 

supports passage as soon as possible.  Thank you for your time and consideration. 

 

 

 
1 "The Financial Cost and Benefits of Establishing a Right to Counsel in Eviction Proceedings Under Intro 214-A." March 16, 2016. Accessed 

September 22, 2016. 

http://www2.nycbar.org/pdf/report/uploads/SRR_Report_Financial_Cost_and_Benefits_of_Establishing_a_Right_to_Counsel_in_Eviction_Proceedi

ngs.pdf.  
2 Matthew Desmond, Evicted: Poverty and Profit in the American City (Crown, 2016). Page 297. 
3The report (footnote one) explains savings will come from gross homeless shelter cost savings ($251 million,) annual cost of affordable housing 

($259 million,) and savings from unsheltered homeless ($9 million,) less the cost of providing counsel ($199 million.) 

 



Testimony to New York City Council’s 
Committee on Courts and Legal Services on  

Providing Legal Counsel for Low-Income Eligible Tenants Subject to 
Eviction, Ejectment, or Foreclosure Proceedings 

Monday, 26th September, 2016 
 

MY NAME IS FITZROY CHRISTIAN. I AM A RESIDENT OF THE SOUTHWEST BRONX, AND A 

TENANT IN A RENT SUBSIDIZED APARTMENT.  I AM ALSO A TENANT LEADER AT CASA 

(COMMUNITY ACTION FOR SAFE APARTMENTS), A SOUTHWEST BRONX COMMUNITY-

BASED TENANT ADVOCATE ORGANIZATION. 

I THANK THIS COMMITTEE AND THE CITY COUNCIL FOR THE OPPORTUNITY TO STRESS 

THE NEED FOR NEW YORK CITY TO PASS AND FUND INTRO 214-A, A PIECE OF 

LEGISLATION THAT WILL, INTER ALIA, STEM THE TIDE OF EVICTION AND INCREASED 

HOMELESSNESS THAT HAS REACH CRISIS PROPORTIONS IN NEW YORK CITY. 

FIRST, IT IS NOT BY ACCIDENT THAT THE HOUSING COURT SYSTEM IN NEW YORK CITY 

IS POPULARLY REFERRED TO AS THE LANDLORD’S COLLECTION AGENCY AND EVICTION 

MILL. LAST YEAR – 2015 – JUST UNDER 24,000 FAMILIES WERE EVICTED WITH A 

LARGE PERCENTAGE OF THEM ENTERING THE HOMELESS/SHELTER SYSTEM AT 

UNIMAGINABLE COST TO INDIVIDUALS, FAMILIES, COMMUNITIES, AND TO THE CITY 

ITSELF. 

A COUPLE OF WELL-ESTABLISHED FACTS:  ALMOST 100% OF LANDLORDS, WHO BRING 

MORE THAN 80% OF THE CASES TO HOUSING COURT, HAVE LAWYERS. AND UNTIL VERY 

RECENTLY, WITH THE CURRENT CITY ADMINISTRATION’S 10-FOLD INCREASE IN 

FUNDING FOR CIVIL LEGAL SERVICES, MORE THAN 90% OF TENANTS BROUGHT TO 

COURT BY THEIR LANDLORDS DID NOT HAVE LAWYERS. THE RESULTS OF THIS COURT 



ROOM POWER IMBALANCE, THIS JUSTICE INEQUITY, ARE MANIFESTED IN HIGH EVICTION 

RATES AND GROSSLY UNFAIR FINANCIAL AGREEMENTS WHICH INCREASE TENANTS’ RENT 

BURDEN AND PLACE ADDED STRESS ON THEIR HOME FINANCIAL CIRCUMSTANCES. THEY 

ARE ALSO DISPLAYED IN COLLATERAL DAMAGE IN THE FORMS OF THE DESTRUCTION OF 

FAMILIES AND COMMUNITIES, THE LOSS OF AFFORDABLE HOUSING, CHILDREN ABSENT 

FROM SCHOOL, PARENTS LOSING THEIR JOBS OR NOT FINDING EMPLOYMENT BECAUSE 

THEY DO NOT HAVE A PERMANENT ADDRESS, THE LIFE-LONG TRAUMA TO CHILDREN 

CAUGHT UP IN THE HOMELESSNESS SYSTEM, AND OTHER CALCULABLE AND 

INCALCULABLE COSTS TO INDIVIDUALS, FAMILIES, AND THE CITY. 

INTRO 214-A IS A BILL THAT IF PASSED INTO LAW WILL GUARANTEE THE RIGHT TO LEGAL 

REPRESENTATION IN HOUSING COURT FOR TENANTS WITHIN 200% OF THE FEDERAL 

POVERTY LEVEL. PROVIDING LEGAL COUNSEL TO THESE TENANTS WILL MAKE A 

DRAMATIC DIFFERENCE IN THE OUTCOMES OF HOUSING COURT CASES, BECAUSE IT WILL 

GO FAR IN LEVELING THE PLAYING FIELD, TIPPING THE SCALES OF JUSTICE BACK INTO 

SOME SEMBLANCE OF BALANCE, AND MAKING HOUSING COURT A PLACE WHERE 

TENANTS CAN GO TO GET JUSTICE. IT WILL ALSO CHANGE THE NATURE OF THE COURT, 

BECAUSE COURT OFFICIALS, FROM THE JUDGES DOWN TO CLERICAL STAFF, BEHAVE VERY 

DIFFERENTLY WHEN TENANTS ARE REPRESENTED BY ATTORNEYS. 

APART FROM MY ADVOCACY WORK AS A TENANT LEADER AT CASA, I AM EMPLOYED 

AS THE BRONX BOROUGH COORDINATOR FOR HOUSING COURT ANSWERS. THERE, IN 

THE BRONX HOUSING COURT, I GET TO SPEAK WITH HUNDREDS OF TENANTS EVERY 

MONTH, AND GET TO HEAR THEIR PERSONAL STORIES. 



 I HEAR HOW THEY HAVE TO MAKE CHOICES FOLKS SHOULD NEVER HAVE TO 

MAKE: DO I RISK LOSING MY JOB BY ASKING FOR TIME OFF EVERY FEW WEEKS AS 

LANDLORDS KEEP POSTPONING OR ADJOURNING CASES? OR DO I JUST SIGN AN 

AGREEMENT WITH THE LANDLORD, GIVING UP MY RIGHTS TO FIGHT FOR JUSTICE, 

AGREEING TO ONEROUS CONDITIONS TO MY TENANCY, SO THAT I CAN KEEP MY 

JOB AND BE ABLE TO KEEP A ROOF OVER MY FAMILY’S HEADS? 

 I SEE AND HEAR OF THE VARIOUS ABUSIVE TACTICS AND STRATEGIES LANDLORDS 

UTILIZE TO INTIMIDATE TENANTS INTO AGREEING TO PAY PROBABLY ILLEGAL FEES 

AND CHARGES THAT TYPICALLY ARE NOT A PART OF HOUSING COURT 

PROCEEDINGS. THIS HAPPENS BECAUSE MOST TENANTS DO NOT KNOW THEIR 

RIGHTS AND HOUSING LAWS, AND LANDLORDS USE THIS KNOWLEDGE TO BULLY 

TENANTS INTO AGREEMENTS THAT ARE ABSOLUTELY UNFAVOURABLE TO THE 

TENANTS. 

OVER THE PAST TWO PLUS YEARS, THE CITY HAS INVESTED TENS OF MILLIONS OF 

DOLLARS FOR TENANT PROTECTION IN SPECIFIC COMMUNITIES AND NEIGHBOURHOODS 

AROUND THE CITY EARMARKED FOR REZONING. WE ARE ALREADY SEEING A SLIGHT 

DIFFERENCE IN THE OUTCOMES OF CASES GOING TO HOUSING COURT IN THESE AREAS 

WHERE THE CITY IS PROVIDING FREE OR VERY LOW COST LEGAL REPRESENTATION TO 

TENANTS. THERE IS A REDUCTION IN TENANT EVICTIONS IN THOSE AREAS. TENANTS ARE 

NOT ON THE HOOK FOR MONIES LANDLORDS ARE UNJUSTLY CLAIMING. IN QUITE A FEW 

CASES, LANDLORDS SIMPLY ABANDON THEIR CASES WHEN THEY REALISE TENANTS HAVE 

LEGAL COUNSEL. TENANTS NO LONGER HAVE TO REQUEST REPEATED TIME OFF TO GO 

TO COURT. JUDGES SPEND LESS TIME REVIEWING AND ALLOCUTING SETTLEMENTS 



BECAUSE THEY ARE NEGOTIATED BY EQUALLY TRAINED COUNSEL. TENANTS ARE NOT 

RETURNING TO COURT TO RESTORE THEIR CASES TO THE CALENDAR BECAUSE THEY 

REALISE AFTER THE AGREEMENTS HAVE BEEN SIGNED THAT THEY HAVE BEEN TREATED 

VERY UNFAIRLY. LEGAL REPRESENTATION FOR TENANTS ALSO RESULTS IN FEWER 

“JUDGMENTS” AS OUTCOMES, SO THAT MORE TENANTS DO NOT HAVE THEIR CREDIT 

NEGATIVELY IMPACTED. 

BECAUSE OF THIS INVESTMENT, ABOUT 27% OF TENANTS GOING TO HOUSING COURT 

NOW HAVE LEGAL REPRESENTATION, AN INCREASE FROM THE LESS THAN 10% WHO 

HAD LEGAL COUNSEL BEFORE THIS INCREASE IN SPENDING BY THE CITY. THIS IS A GOOD 

START, WITH GOOD RESULTS, BUT IS NOT A SUBSTITUTE FOR A UNIVERSAL RIGHT TO 

COUNSEL FOR THE RESIDENTS OF NEW YORK CITY WHO CANNOT AFFORD THEIR OWN 

ATTORNEYS IN HOUSING COURT. 

THESE RESULTS ARE ADDITIONAL REASONS WHY PASSAGE OF INTRO 214-A IS URGENTLY 

NEEDED. A NUMBER OF EXPERTS, INCLUDING THE CITY’S INDEPENDENT BUDGET 

OFFICE, HAVE RELEASED REPORTS SHOWING THAT APART FROM RIGHT TO COUNSEL 

PAYING FOR ITSELF AND RETURNING SIGNIFICANT SAVINGS TO THE CITY, THERE WILL BE 

EXPONENTIALLY FEWER EVICTION CASES BROUGHT TO COURT, RESULTING IN 

SUBSTANTIALLY FEWER EVICTIONS, AND SIGNIFICANTLY MORE FAMILIES REMAINING IN 

THEIR HOMES AND COMMUNITIES, AND RELIEVING THE PRESSURES BEING BROUGHT TO 

BEAR ON THE STOCK OF AFFORDABLE HOUSING WHICH IS ALREADY DWINDLING AT A 

REMARKABLE PACE. 

THE RIGHT TO COUNSEL WILL BE A GAME CHANGER BOTH IN THE LIVES OF TENANTS IN 

NEW YORK CITY AND IN THE WAY HOUSING COURT DISPENSES JUSTICE. THE RIGHT TO 



COUNSEL WILL SAVE THE CITY HUNDREDS OF MILLIONS OF DOLLARS ANNUALLY WHEN 

FULLY IMPLEMENTED. THE RIGHT TO COUNSEL WILL KEEP FAMILIES IN THEIR HOMES 

WITH MORE MONEY IN THEIR POCKETS TO BOOT, HELP KEEP COMMUNITIES INTACT AND 

VIABLE, HELP PRESERVE AFFORDABLE HOUSING, AND HELP MAKE NEW YORK CITY AN 

INCLUSIVE CITY IN WHICH PEOPLE OF ALL ECONOMIC, ETHNIC, RACIAL, AND SOCIAL 

GROUPINGS CAN ENJOY A QUALITY STANDARD OF LIVING AND A LIFE WITH A GREAT 

MEASURE OF DIGNITY. 

PASSING AND FUNDING INTRO 214 IS THE RIGHT THING TO DO. PASSING AND FUNDING 

INTRO 214 IS THE SMART THING TO DO. PASSING AND FUNDING INTRO 214 IS THE 

HUMAN RIGHT THING TO DO. PASSING AND FUNDING INTRO 214 MEANS JUSTICE 

EQUITY WILL BE MORE OF A REALITY IN NEW YORK CITY, AS IT LEADS THE WAY FOR THE 

NATION TO PROVIDE CIVIL LEGAL SERVICES FOR FAMILIES AND INDIVIDUALS 

THREATENED WITH THE LOSS OF THEIR HOMES. 

PASS INTRO 214!  FUND INTRO 214! WE NEED IT.  WE DESERVE IT. WE HAVE WORKED 

FOR IT. WE HAVE EARNED THE RIGHT TO IT. PASS INTRO 214! FUND INTRO 214! PASS 

INTRO 214! FUND INTRO 214! 



 
 
 
 
 
 
 
 
 
 
 

Testimony of New York State Senator Brad Hoylman 
In Support of Intro 214-A and a Right to Counsel for  

Low-Income Tenants At Risk of Eviction 
 

September 26, 2016 
 
Thank you for the opportunity to submit testimony on New York City Intro 214-A, 
which would provide legal counsel to tenants facing eviction, ejection, or foreclosure 
proceedings, whose incomes are below 200% of  the federal poverty line. As the State 
Senator representing New York’s 27th District, which includes gentrifying 
neighborhoods like Chelsea, the East Village, and portions for the Upper West Side, my 
constituents and I are all too familiar with the urgent eviction crisis in our city. 
 
C.B., one of my constituents, has lived in the East Village for 25 years. When a severe 
mold infestation grew in his apartment, his landlord ignored his requests for repairs. 
C.B. just wanted a safe, healthy living environment, so he brought an HP Action in 
Housing Court against his landlord and withheld a portion of his rent. When the 
landlord then filed to evict him, C.B. feared he would lose his rent-regulated apartment 
and have nowhere to go –- but thanks to a pro-bono attorney, he won both cases, was 
able to stay in his home, and get the dangerous mold in his apartment remediated. 
 
For C.B., an attorney made all the difference – and he is not alone. Today, more than 
200,000 New Yorkers go to Housing Court every year – the vast majority of whom are 
low income tenants who can’t afford a private attorney.   
 
Forcing low-income tenants to represent themselves, usually against wealthy and well-
represented landlords, has created a civil legal system that is sharply skewed against 
working-class New Yorkers. This unfair system has predictable results: an eviction 
epidemic. From the early 2000s through 2015, the number of families who were forced 
out of their home by evictions grew steadily – reaching nearly 30,000 families in 2013, 
according to the New York Times. Evictions are driving New York’s ballooning 
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homelessness crisis; tonight, nearly 60,000 people will sleep in city shelters, about two 
thirds of whom are families with children. 
 
The status quo is unacceptable, and this bill is the obvious solution. According to a 
report commissioned by the New York City Bar Association, tenants are 77% less likely 
to be evicted if they have an attorney. In fact, New York has seen an 18% decline in 
evictions since Mayor de Blasio’s commendable expansion of legal services for low-
income tenants. The evidence is clear: having an attorney is often whatkeeps New York 
families in their homes.  
 
Ensuring access to counsel for vulnerable New Yorkers is both the right thing to do and, 
in the long run, is fiscally responsible. Helping New Yorkers stay in their homes means 
helping keep our neighbors out of the shelter system. According to a report 
commissioned by the New York City Bar Association, the costs of implementing this bill 
would be approximately $199 million; meanwhile, the City spends approximately $294 
million annually sheltering families who are homeless because of evictions. In other 
words, providing counsel to low-income New Yorkers wouldn’t really cost us money – 
it would ultimately save about 25 million taxpayer dollars by reducing the shelter 
population, even before we factor in harder-to-measure costs that come from disrupting 
a child’s education, increased health and safety risks, and difficulty maintaining stable 
employment that often follow when a family is forced into homelessness. This bill helps 
keep vulnerable New Yorkers in their homes while wisely saving taxpayer dollars. 
 
That’s why I am proud to support Council Member Levine, tenants, and Intro 214-A, 
which would create a right to counsel in Housing Court for low-income New York 
tenants. Not only do I support Right to Counsel in New York City, I am proud to 
cosponsor the equivalent legislation in the State Senate – so no tenant in New York State 
is evicted from their home simply because they couldn’t afford an attorney. 
 
Thank you for your consideration of my comments and this critical legislation I also 
want to take a moment to thank the fantastic pro-bono legal service providers who 
defend and advise tenants in my district, especially MFY Legal Services, Housing 
Conservation Coordinators, and the Urban Justice Center. I know for a fact that 
Manhattan, and New York as a whole, is more affordable, diverse, and safely housed 
thanks to your efforts. I look forward to our continued work to ensure no New York 
tenant is ever unfairly evicted from their home.   
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To:      The City Council of the City of New York 

From:  Professor Mary Marsh Zulack, Columbia Law School 

   mzulack@law.columbia.edu, 212-854-8214 

 

Re:      Testimony in Support of Right to Counsel, Intro 214  

Date:   September 26, 2016 

========================================================== 

Congratulations. This is the start of a magnificent era. You will be a beacon to the 

nation and to the world. This is a watershed moment for justice. 

The recent infusion of money for tenant representation in Housing Court has 

provided an excellent proof of concept for you. The New York Times Editorial on 

September 23, 2016, along with many other reports and articles, powerfully 

presented the basics: the importance of justice, of saving low income renters from 

calamity and tragedy, saving the affordable housing stock, saving City money 

otherwise devoted to the massive needs of homeless individuals and families. 

This effort to achieve a right to counsel—this particular, right to counsel has been 

virtually the life work of many people: some for many years, while others for 

decades. There are some who have passed on without being able to see it come to 

fruition. I want to pay tribute to them and to each of you who will vote for Intro 

214. The day is dawning, and it is thrilling to see it finally here. 

Let me add just a few technical points to the rich and passionate record before you. 

I have been teaching at Columbia Law School for slightly more than 25 years. For 

the 20 years before that I practiced law with legal aid and legal services programs 

in NYC, largely representing low income tenants.  

POINT 1: In many Jurisdictions a tenant cannot preserve tenancy rights after 

missing rent payments. In New York this is different. We have “pay and stay”.  

We have seen the impressive statistics that tenants with attorneys will “win” a vast 

number of cases. How is this possible? Are landlords bringing that many faulty 

cases? Are tenants’ attorneys unusually gifted?  

mailto:mzulack@law.columbia.edu
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Well, both of these possibilities may be true. But there is something else. In many 

jurisdictions, if a tenant does not pay rent, that is a breach of the lease. The 

landlord brings the case to court, proves that breach and the tenant will be evicted. 

End of story. 

In New York there are two differences. One is that the amount owed is determined 

in light of the landlord’s obligations to the tenant for the conditions of the home; 

the other is that there is a grace period in which to pay a judgment and thereby 

prevent eviction.  

A residential landlord has to fulfill an unwritten law-imposed obligation. The 

landlord must live up to the “implied warranty of habitability.” This means it must 

keep the premises free from conditions hazardous or detrimental to life health or 

safety and must keep the premises fit for habitation.  

Often, especially for tenants living in poverty, the landlord has breached the 

implied warranty. An attorney presenting the case for the tenant will provide 

evidence of the duration and extent of the breach and the judge will determine the 

“abatement” or reduction of the rent owed. 

In other words, the court will determine the unpaid rent, subtract the amount of the 

abatement and other credits for the tenant, and come up with the proper amount for 

the tenant to pay. If the amount owed by the tenant is larger than the amount 

subtracted for the landlord’s breach, then a judgment of rent can be entered against 

the tenant for that amount. 

However, the fact that there is a judgement does not mean the tenant will be 

evicted. To prevent that, the tenant must pay the judgment in the time allotted (5 

days) and before a warrant of eviction is issued by the court. 

If the judgment is paid in that time, the tenancy continues. This seems logical, and 

we are used to this result in New York, but it does not work that way in many other 

jurisdictions. In other states, any nonpayment whatsoever dooms the tenant to 

eviction. 

Here winning a nonpayment case-- for the tenant—means securing a proper 

payment amount, and securing the money that allows the tenant to pay the 

judgment in time. 
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The New York rule provides that only the “the issuance of a warrant for the 

removal of a tenant cancels the agreement under which the person removed held 

the premises, and annuls the relation of landlord and tenant…” (Real Property 

Actions and Proceedings Laws Sec. 749.3.) So the tenancy continues in full force 

if the judgment is paid before the warrant is issued. This vital step of prompt 

payment before a warrant is issued is well understood by an attorney. New York 

has “pay and stay”. Perform the “pay” in time and the tenant “wins” and keeps the 

apartment. This doctrine greatly increases an attorney’s ability to protect the 

tenant’s home: make sure the amount is right and work diligently to secure 

payment, from whatever combination of sources, in time, and you will prevent 

eviction. 

POINT 2:  Fairness to Housing Court Judges requires Right to Counsel. 

The whole Housing Court system deeply needs this. One small point is that once 

most tenants are represented by attorneys, the court can enter the modern age and, 

like other courts with digital filing of papers, eliminating the long lines spiraling 

around in front of the entrances to Housing Courts, unrepresented tenants waste 

hours simply standing in line to speak to a clerk or to hand in a form. 

Housing Court judges can only function properly if there is a right to counsel for 

indigent tenants. Our adversarial adjudication system in the U.S. is based upon the 

premise that both parties have competent, devoted attorneys. When that is true, the 

impartial judge has the benefit of balanced expertise developing the factual record 

and researching and presenting applicable legal theories. 

Just think of the burdens on a judge facing an unrepresented tenant. The judge may 

address polite inquires but cannot hope to get the details that a tenant’s attorney 

could. Judges do not have a confidential relationship that allows the tenant to “spill 

the beans”—to tell all the information whether it puts the tenant in a positive light 

or not. A judge cannot really investigate. And too much solicitude toward the 

tenant can raise a question of impartiality. A judge typically has 5 or 10 minutes to 

try to get to the bottom of things. A tenant’s attorney’s investigation will include 

many, many hours of interviews, diligence in gathering documents and analyzing 

them, conferences with resources and possible witnesses, weighing advice and 

possible options, writing the pleadings, motion papers, memoranda of law, drafting 
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proposed orders. This is a complex role to fill. It is not fair to deprive a tenant of 

this, and no well-meaning judge should have to try to balance things in a brief 

conference at the bench. There is no substitute for an actual attorney for the tenant. 

As we know, most cases are settled by an agreement and judges oversee the 

process of reaching that agreement at least to the extent of asking all sides if they 

understand and agree. But judges know in their hearts that when there is an 

attorney on one side and none on the other, the result will be more advantageous to 

the side with the professional advocate. There is very little they can now do, except 

hope that they are not participating in a settlement too outrageously off the mark. 

In fact, as many reported cases show, once an attorney for the tenant does get on 

the case, that judges have approved agreements that are fraudulent, the result of 

misconduct and over-reaching. Examples are tenants who needlessly giving up 

their tenancy, or agree to pay rent already paid- either by the tenant or by a subsidy 

program. These are agreements so unfair that they shock the conscience 

This is everyone’s nightmare. Justice was not, and could not be, served because the 

judge did not have that essential balance of attorneys for both sides. 

As a society we must stop placing our judges in the position of being blind to one 

side. This is not what that blind-fold on Lady Justice is about. It is supposed to 

indicate even-handedness: Let there be no favor to the mighty and also no 

disadvantage to the lowly. We need in every case a clear-eyed judge who sees the 

true situation. 

Housing Court judges already have a burden that is extraordinary. They are 

charged with preserving the housing stock, to the extent they have cases where this 

is called for. Let us stop making their job so impossibly difficult. Give them 

representation for indigent tenants. 

In conclusion, having an attorney on your case is very different from following 

self-help instructions, or getting an hour’s worth of advice every so often. Others 

have invented and enjoyed this analogy: We do not invite a critically injured 

person into the Emergency Room of a major hospital to play around with the 

equipment… until they feel better. Let us stop doing this in the justice system. 

Thank you, and congratulations on taking this courageous step. 
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All of us, I think it fair to say, share the same goal -- to do everything
within our power to insure that the innocent are not wrongly convicted  of
crimes that they did not in fact commit. 

As good as it is, however, -- and as many checks and balances as it has
built into it -- our criminal justice system is not perfect. But it does have
built into it a number of ways in which weak or flawed cases are identified
and eliminated -- and by which wrongful convictions are prevented from
taking place. 

Every day, for example, the police screen out suspects.  Every day
prosecutors decline to prosecute cases where the evidence simply does not
meet their standards. Those cases that get by still have to survive grand
jury presentations, pre-trial challenges and trial by jury. And, of course,
post-conviction there are a number of review procedures available on both
the state and federal levels to make sure we get it right. 

And we do get it right in the overwhelming majority of cases.
Wrongful convictions are extremely rare -- although, clearly, one wrongful
conviction is one too many and we must continue to do everything that we
can to prevent them -- and to set them aside when they are found to have
occurred.

*     *     *     *

At the outset, let me say that I believe that early involvement and
aggressive screening by prosecutors is critical to making correct
determinations. Wrongful convictions are seldom the result of intentional
misconduct -- they are more likely the result of inadvertent mistakes. Police
and prosecutors rely on the credible accounts of civilian victims and
witnesses as to how the crime was committed and who committed it. And
sometimes those victims and witnesses make mistakes. To prevent these
mistakes -- most of which , as I say, are honest mistakes -- from having
tragic consequences, at the outset we do a number of things:
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•     Firstly, no criminal case brought to us by the police may proceed
until it is screened by our Intake Bureau.  The bureau is staffed with
veteran prosecutors who carefully review every case for legal
sufficiency.  These are smart, savvy, street-wise attorneys who use
their experience and common sense to assess the strength and
credibility of the evidence before them. They are not afraid to
challenge police officers and complainants, to reject cases if they do
not meet our standards, to direct further investigation or to decline
to prosecute them at all; 

•     Secondly, we try to get our assistants involved in cases as early as
possible.  To this end, I have in place in my office a “riding” program
which puts my assistants at  virtually every major crime scene where
they speak to arresting officers, take statements from victims and
witnesses, supervise lineups and try, from the very earliest point, to
determine the true facts of each case; and 

•    Thirdly, over three years ago we began a program in Queens in
which we conduct videotaped interrogations of defendants awaiting
arraignment on felony charges. The interrogations are conducted by
investigators from our office or by assistant district attorneys in a
room in Central Booking. The entire interrogation is videotaped from
beginning to end -- and the defendant decides, after being advised of
his Miranda rights, whether to speak to us knowing that the
interrogation is being videotaped. A copy of the videotape is given to
defense counsel at arraignment. The results of the program --  in
which over 5,500 interviews have so far been conducted -- have been
very positive. The information produced during these interviews has,
in some cases, quickly confirmed our assessment of the case, in others
led to a modification of the charges and in still others it has promptly
exonerated individuals who have been mistakenly arrested. 

In addition, we make every effort to instill in our assistants the need
to keep an open mind throughout the life of a case and to examine and re-
examine every aspect to make certain that every witness account makes
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sense, every piece of forensic evidence fits, every investigative lead has been
adequately pursued. I have regularly scheduled 8 a.m. bureau meetings at
least three mornings a week at which pending cases and investigations are
reviewed and discussed with me and my senior staff.  Our truth seeking
function never ends and that means that we must continue to ask questions
and be secure enough to admit that we can be wrong sometimes. 

We have also been moving more and more toward vertical
prosecution so that the same assistant who rides the case puts the case into
the grand jury and also brings the case to trial. That helps to insure that
the trial assistant has the best understanding of all the facts and
circumstances rather than having to rely on another assistant’s
investigation or analysis. 

Also extraordinarily helpful is our plea policy -- which severely limits
post indictment plea bargaining. The requirement for rapid grand jury
presentment puts pressure on prosecutors  to move so quickly that often
small problems and inconsistencies in the evidence are overlooked or
resolution of those problems is put off until after indictment. Our plea
policy helps to remove this pressure to indict swiftly or risk the release of
the defendant on bail. In the overwhelming majority of cases, defendants
in Queens County choose to waive the provisions of C.P.L. 180.80 in order
to engage in discussions with us. This gives us more time to thoroughly
investigate and review cases before they are indicted. We also use this pre-
indictment time to investigate alibi defenses, speak with additional
witnesses or examine other evidence that defense counsel asks us to
examine. The extra time also allows us to wait for the completion of
scientific or other tests. In a number of cases, this time has enabled us to
explore a claim of innocence and ultimately exonerate the accused
promptly, before indictment. 

We all benefit when we uncover problems early and resolve them one
way or the other rather than indicting problem cases with the hope that we
can sort it all out later. And if we have focused on the wrong man, we are
not searching for the right man -- and public safety is endangered. 
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*     *     *     *

We  urge defense counsel to come in early and tell us about any
evidence that they might possess that raises concerns about a defendant’s
guilt. We do not receive claims of innocence every day. So when we are
approached by a defense attorney who says that he or she has a genuine
concern that his or her client is actually innocent  -- and backs up that
claim with corroborative evidence or investigative leads that can be checked
out -- our response is to immediately undertake a thorough investigation
into that claim and the evidence supporting it.  

*     *     *     *
     

While we strongly encourage defense counsel to approach us
immediately, we treat wrong man allegations with the seriousness they
deserve whenever they are made. We are always ready to listen to claims
of innocence.  When a credible claim is raised post-conviction, a senior
prosecutor is assigned to review it.  In a number of cases, we have devoted
a team of attorneys and investigators to conduct a complete re-investigation
of the case even years after the conviction.  Our office has earned a
reputation for fairness because we are not afraid to take a hard look at a
case after conviction to make sure that justice has been done. 

You may only hear about the cases that result in dismissals, but there
are many other cases that have been extensively investigated where the
reinvestigation confirms that the defendant is in fact guilty.  It is a long,
difficult and time consuming effort to re-examine cases -- particularly many
years later when witnesses’ recollections may have dimmed and physical
evidence and records may no longer be available. We undertake this effort
readily, however,  when any real issue is presented as to a defendant’s guilt,
even if it does not ultimately result in the defendant’s exoneration. It is the
needless reinvestigations of cases  involving clearly guilty defendants where
no real issue of innocence is presented that drive prosecutors’ concerns
about finality in judgments. Since there is enormous incentive for a guilty
defendant to bring such an application and no sanction for bringing a
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meritless one, there needs to be some limit on the opportunity to endlessly
reopen criminal cases.    

*     *     *     *

What else can we do? 

Firstly, we must insure that the criminal justice system itself receives
sufficient funding.  We need resources to reduce the pressure of volume in
the courts, insure manageable caseloads for every attorney handling
criminal cases and maintain sufficient investigative and support staff. We
need to make certain that every case receives the time and attention that it
deserves since thorough and painstaking trial preparation is one of the
most effective ways to expose previously unidentified weaknesses in a case.
There must be adequate funding for training of police, prosecutors, defense
attorneys and judges to keep them sensitized to these issues and alert to
identify and respond to cases raising red flags.  

We must also insure that we have prompt and comprehensive access
to technology, such as DNA, that can definitively establish defendant’s guilt
or innocence. We have learned that DNA is a powerful tool to exonerate
those who have been wrongly convicted. And yet we have moved far too
slowly in expanding our DNA database and still do not take samples from
all convicted offenders. Consequently, we have missed many opportunities
to promptly and correctly solve crimes. And, although we have invested
substantial resources and made considerable progress, it still may take
several weeks to get test results that can free a person who has been
wrongly charged and lead us directly to the person who actually committed
the crime. Few changes in our criminal justice system would have as direct
and important an effect on preventing wrongful convictions as early access
to DNA test results from an expanded database.  

We must help change attitudes and work habits that foster an
atmosphere in which mistakes can go unnoticed. The participants in the
criminal justice system rely too often on others to do their part to insure
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that justice is done. Prosecutors rely on the police to investigate fully and
thoroughly. Police rely on prosecutors to test the legal sufficiency of their
cases and the strength and credibility of the evidence. Prosecutors rely on
defense attorneys to present a vigorous and professional defense and to
aggressively test the prosecution case at trial. When any component of the
system fails to perform its role adequately, the potential exists for error. We
must begin to instill in every participant, through training and
encouragement, a sense of individual and personal responsibility for
obtaining a just result. 

And finally, we must demand the highest ethical and professional
standards of all participants in the criminal justice system.  Prosecutors,
especially, must be held to a higher standard of conduct. They must  refrain
from improper conduct and at all times act in a manner consistent with the
highest ethical standards. In my office, I take every opportunity to send the
clearest message to my assistants that our paramount goal is to do justice. 
Indeed they are literally told on the day they arrive that their responsibility
for as long as they work for us is to do justice.  

*      *     *     *

One of the most important means by which a District Attorney can
send a clear and unequivocal message to his or her assistants regarding
their professional responsibilities is training. Our office, for example, has
a full time Director of Training. Assistants in my office receive intensive
and repeated instruction throughout their careers on both substantive and
procedural law and ethical responsibilities. 

The training that we provide is supplemented by regional and
statewide training programs. The New York State District Attorneys
Association has a training committee that conducts day long regional
training programs. And NYPTI -- the New York Prosecutors Training
Institute -- of which I am the Chair and which serves as the full time
training arm of the District Attorneys Association, makes sure that
assistants in offices large and small, in every area of the State, have access

6



to free, quality programs. We also send our assistants on a regular basis to
the National District Attorneys Association’s National Advocacy Center in
South Carolina.  

*     *     *     *

We must also guard against moral exhaustion and cynicism. We must
refuse to tolerate  laziness, incompetence and negligence in ourselves, our
colleagues and our adversaries. We must maintain a high state of alert to
any indication of corruption or misconduct and root it out immediately. We
must trust each other more and eschew gamesmanship for better
communication and cooperation in areas where we have a common, vital
interest. 

Judges have a particularly critical role to play.  For it is the judiciary
to whom we look to insure fairness, to hold both sides to the highest
standards of professionalism and to keep a watchful eye out for the slightest
indication that justice is not being served.

*     *     *     *

But most of all, it is essential that each of the components of the
criminal justice system work together to strengthen the safeguards against
wrongful convictions and erroneous identifications.  For as I said at the
outset, there is one thing upon which we can all agree  -- one conviction of
an innocent person is one too many.              

#
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