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TITLE:



AN ACT to amend the retirement and social security law, in relation to disability benefits for certain members of the New York city fire department pension fund; and to amend the administrative code of the city of New York, in relation to the powers, duties and responsibilities of the board of trustees of the New York city fire department pension fund and in relation to authorizing such board of trustees to draw upon the assets of such fund to pay expenses
BACKGROUND
A pair of 2009 and 2012 changes from, respectively, Tier II to Tier III and from Tier III to Tier IV
 for the Fire pension systems reduced benefits for newly-hired Fire members. Among the most prominent changes, are the disability-specific benefits offered to recently-and-newly hired Fire members. In 2009, Governor David Paterson vetoed a Tier II extension bill for all New York State Fire pension members for officers hired after December 10, 2009. The pension reforms were part of an effort to save New York City an estimated $31 billion over three decades, but the events surrounding the reforms, including the veto by Governor Paterson of an extender bill, left Fire members in much of the state outside New York City with stronger disability pension benefits. As a result of the veto, New York City Fire defaulted into the Tier III pension plan. Tier III provides for very limited disability benefits, which amount to 50% of the member’s final average salary, which is reduced by 50% of the primary social security benefits received. In contrast, Tier II members receive an accidental disability benefit that equals 75% of the member’s final average salary with no reduction for primary social security benefits received by the member. 
HISTORY OF TIER CHANGES
When Governor Paterson vetoed the police and fire Tier II extender in June 2009, he broke a string of extensions that had spanned three decades. State lawmakers had held police and fire workers harmless from 1976 legislation that shifted other employees, through the creation of a new retirement tier, to a less generous benefit package. Subsequent changes impacting other employees had also not reached officers and firefighters, and Paterson’s veto effectively pushed police officers and firefighters into the Tier III framework that had applied to other public employees decades prior. 

At the time of the veto, Paterson was among those already suggesting that broader pension reform was needed to address the growth of long-run costs burdening local governments. Two years later Mayor Michael Bloomberg proposed an overhaul of the City’s pension systems that would require workers to contribute more of their own pay, increase the age before workers could receive their first pension payments, and hike the number of years needed to become vested. In 2012 the Legislature passed a reform package along similar lines estimated to save state and local governments $80 billion over 30 years. Mayors from across the state, including Bloomberg, supported the change, which created the Tier VI benefits plan. 

The City’s pension costs continued to grow following the change but the net shift over time of municipal workers onto Tier VI is placing downward pressure on the system’s combined costs. 

IMPACT ON DISABILITY RETIREMENT BENEFITS

The 2009 veto and 2012 pension reform amounted to a significant rewrite of the contribution obligations required of active employees, the calculations used to determine retiree benefits, and the other details surrounding the City’s benefit packages. The change at focus today concerns disability-specific retirement benefits available to many of those hired under the latest tiers – Tiers III and VI
 under the police and fire pension plans and Tier VI for sanitation and correctional workers, who are part of NYCERS. 

A City worker may be entitled to disability retirement benefits if seriously hurt on or off the job during his or her active career.  In general, the benefits available through accidental disability retirement (“ADR”) are more generous than ordinary disability retirement (“ODR”). A worker may qualify for accidental disability retirement if an investigation and medical exam indicates severe incapacity to perform work as a result of an accident on the job.
 He or she may qualify for ordinary disability retirement if work conditions have made him or her incapable of doing his or her job to the point of needing to retire.
 

The pension reforms generally reduced benefits and required increased employee contributions. For example, Tier II allowed a retiree qualifying for accidental disability an annual payment totaling 75 percent of his or her final year salary, plus an additional one-sixtieth of that salary after the member’s twentieth anniversary. By contrast, the current Tier III/VI offers the equivalent retiree 50 percent of the average salary across a given worker’s last five years of service, without the additional anniversary-specific benefit. Ordinary disability benefits are subject to more complex arithmetic: Tier II allowed retirees qualifying for ordinary disability annual payments totaling, for retirees with 20 or more years of service, one-fortieth of a given workers’ final year salary multiplied by the number of years of total service; the current Tier III/VI offers the equivalent retiree the greater of two options: one-third of the average salary across a given worker’s last five years of service, or 2 percent of the same average salary multiplied by years of service. 

On June 6, 2016 New York City announced agreements with the unions representing firefighters, sanitation workers and correction officers regarding enhancements to the disability pension for Tier 6 employees. These agreements, which will provide three-quarters of a worker’s salary in the event of accidental disability, will be funded through employee payroll contributions. In order to provide the enhanced benefits to the firefighters, the New York City Council has to approve a home rule in support of S.8015/A.10567. No state action is necessary for the enhance benefits agreements for the sanitation workers and correction officers.  
 PROPOSED LEGISLATION 

Section one of state bills S.8015/A.10567would amend subdivision 24 of section 501 of the Retirement and Social Security Law to amend the definition for wages to exclude: (a) lump sum payments for deferred compensation, sick leave, accumulated vacation or other credits for time not worked, (b) any form of termination pay, (c) any additional compensation paid in anticipation of retirement, and (d) in the case of employees who receive wages from three or more employers in a twelve month period, the wages paid by third and each successive employer for New York city enhanced plan members who receive the ordinary disability benefit provided for in subdivision (c-1) of section 506 of the Retirement and Social Security Law or the accidental disability benefit provided for in paragraph three of subdivision c of section 507.  

Section two of the bills adds subdivision 28 to section 501 of the Retirement and Social Security Law. This section defines a New York city enhanced plan member as (a) a New York City fire plan member who becomes subject to the provisions of the article on or after June 15, 2016 and who is a member of the New York City Fire Department pension fund, (b) a Fire officer who is a member of the New York City Fire Department pension fund and who makes an election, which shall be irrevocable and shall be duly executed and filed with the administrative head of such pension fund no later than 120 days after the effective date of the chapter laws for 2016, or (c) a New York City fire revised plan member who became subject to the provisions of this article before June 15, 2016, who is a member of the New York City Fire Department pension fund, and who makes an election, which shall be irrevocable and shall be duly executed and filed with the administrative head of such pension fund no later than 120 days after the effective date of the chapter laws for 2016. 

Section three of the state bills amends Section 506 of the Retirement and Social Security Law by adding a new subdivision (c-1) to hold that the ordinary disability benefit for a New York City enhanced plan member in active service who is not eligible for a normal retirement benefit, has completed five years or more of service, and has been determined to be eligible for primary social security disability benefits shall receive a pension equal to the greater of (i) thirty-three and one-third percent of Final Average Salary (“FAS”), or (ii) two percent of final average salary times years of credited service not in excess of the maximum years of service for computing service retirement, such benefit in each to be reduced by one hundred percent of any workers’ compensation benefits payable. 

Section four amends subdivision (c) and (e) of section 507 of the Retirement and Social Security Law, subdivision c as amended by chapter 18 of the laws of 2012, and subdivision e as added by chapter 890 of the laws of 1976. Subdivision (c-1) of Section 507 will not apply to New York City enhanced plan members. Section four adds subdivision (c-3) to hold that in the case of a New York City enhanced plan member, the accidental disability benefit shall be a pension equal to seventy-five percent of FAS, less one hundred percent of any workers’ compensation benefits payable. Subdivision (e) is amended to exclude New York City enhanced plan members from a provision of the law that requires pension plan members to sign at the time of application for disability benefits a waiver agreeing to waive the benefits of any statutory presumption relating to the cause of disability or eligibility for disability benefits. 

Section five of these bills adds subdivision (j) to Section 507 of the Retirement and Social Security Law to hold that any condition of impairment of health caused by diseases of the lung which results in disability or death to a member of the New York City Fire Department pension fund who is a New York City enhanced plan member that successfully passed a physical examination on entry into service as a firefighter, which examination failed to disclose evidence on entry into service as a firefighter in which the examination failed to disclose evidence of any disease or other impairment of the lung, shall be presumptive evidence that the disease incurred in the performance and discharge of duty, unless the contrary is provided by competent evidence. 

Section six adds subdivision (i) to Section 510 of the Retirement and Social Security Law. This provision holds that annual escalation shall not apply to the ordinary or accidental disability retirement benefits for those who retire pursuant to Sections 506 and 507 of the Retirement and Social Security Law. Rather, their benefits will be adjusted for cost-of-living pursuant to Section 13-696 of the New York City Administrative Code.  


Section seven amends Section 511of the Retirement and Social Security Law by adding subdivision (g) to hold that it shall not apply to New York City enhanced plan members of the Retirement and Social Security Law. 


Section eight amends subdivisions (a) Section 512 of the Retirement and Social Security Law. This section defines FAS. The section is amended to include New York City enhanced plan members who receive the ordinary disability benefit provided for in subdivision (c-1) of section 506 or the accidental disability benefit provided for in paragraph three of subdivision (c) of section 507. 

Section nine adds subdivision (h) to the Retirement and Social Security Law to hold that New York City enhanced plan members, as of the effective date which adds this subdivision, contribute three percent of annual wages to the pension fund in which they have membership, plus an additional percentage of annual wages as set forth in such chapter. 


Section ten of the bills amends the opening paragraph of subdivision (a) of section 13-316 of the New York City Administrative Code to hold that the provisions of sections 1042, 1043, 1044, 1045 of the New York City Charter shall not be construed to apply to the adoption of such rules and regulations established by the board of trustees of the New York Fire Department pension fund. 

Section eleven amends subdivision (a) of section 13-316 of the New York City Administrative Code, as added by Chapter 583 of the Laws of 1989 which establishes a procedure to follow if at any time during a six-month period during a fiscal year, the equity portion of the assets of the pension fund is less than forty-five percent. 


Section twelve amends subdivision (b) of section 13-316 of New York City Administrative Code, as added by Chapter 583 of the Laws of 1989 that holds that subject to the provisions of subdivisions (b-1) and (f) of this section, every act of the board of trustees shall be by resolution which shall be adopted only be a vote of at least seven-twelfths of the whole number of votes authorized to be cast by the members of the board. 


Section thirteen amends subdivision (c) of section 13-316 of the New York City Administrative Code to provide the fire commissioner the authority to appoint an executive director of the pension fund, provided, however that if such designee is not a member of the uniformed force of the Fire Department, the board of trustees shall approve such appointment. 

Section fourteen of the state bills amends section 13-316 of the New York City Administrative Code by adding new subdivisions (e), (f), (g), (h) and (i). Subdivision (e) requires the board of trustees to establish a budget, sufficient to fulfill the powers, duties and responsibilities set forth in Section 13-316 on or before April 1 of each year. Section fourteen also provides a procedure for the procurement of goods and services entered into by the pension fund and the overall administration of the budget. Subdivision (f) holds that resolution of the board of trustees which establishes a budget or modifies a budget pursuant to the provisions of paragraph one or three of subdivision (e) will require the concurrence of the Comptroller and the representative of the Mayor. Subdivision (g) states that employment by the pension fund will constitute city-service for the purposes of this subchapter for those employees that are members of the fund pursuant to section 13-314 of this subchapter; for all other employees, employment by the pension fund will constitute city service for the purposes of chapter one of title thirteen of the New York City Administrative Code. Subdivision (h) holds that whenever a the assets of the pension fund are drawn pursuant to the provisions of subdivision (e) all monies so withdrawn will be made a charge to be paid by the employer otherwise required to make contributions to the pension fund no later than the end of the second fiscal year succeeding the time period during which assets are drawn upon. The actuary will calculate such charge to be paid by the employer. Subdivision (i) holds that the funds withdrawn from the pension fund will not be utilized for any purpose other than the budget established by the board of trustees. 

Section fifteen holds that any condition of impairment of health caused by diseases of the lung, diseases of the heart, or by stroke, resulting in disability or death to a medical officer of the Fire Department of New York who is a member of the New York City fire department pension fund, who is presently employed, and who sustained such disability while so employed, shall be presumptive evidence that it was incurred in the performance and discharge of the duty, unless the contrary is proven by competent evidence, provided that (i) such officer successfully passed a physical examination for entry into public service, or authorized release of all relevant medical records, if such officer did not undergo a physical examination for entry into public service, and (ii) there is no evidence of the qualifying condition or impairment of health that formed the basis for the disability in such physical examination for entry into public service or in the relevant medical records, prior to such officer’s entry into public service. 


Section sixteen of the state bills holds that any medical officer of the Fire Department of New York who is a member of the New York City fire department pension fund, who is presently employed, and who contracts HIV (where the officer may have been exposed to a bodily fluid of a person under his or her care or treatment, or while the officer examined, transported, rescued or otherwise had contract with such person, in the performance of his or her duties), tuberculosis, or hepatitis, who contracted such disease while so employed, shall be presumed to have contracted such disease as a natural or proximate result of an accidental injury received in the performance and discharge of the duty, unless the contrary is proven by competent evidence, provided that (i) such officer successfully passed a physical examination for entry into public service, or authorized release of all relevant medical records, if such officer did not undergo a physical examination for entry into public service, and (ii) there is no evidence of the qualifying disease that formed the basis for the disability in such physical examination for entry into public service or in the relevant medical records, prior to such officer’s entry into public service. 


 Section seventeen of the state bills holds that any condition of impairment of health caused by (a) any condition of cancer affecting the lymphatic, digestive, hematological, urinary, neurological, breast, reproductive, or prostate system or (b) melanoma resulting in total or partial disability or death, resulting in disability or death to a medical officer of the Fire Department of New York who is a member of fire department pension fund, who is presently employed, and who shall have sustained such disability while so employed, shall be presumptive evidence that it was incurred in the performance and discharge of duty, unless the contrary be proved by competent evidence, provided that (i) such officer successfully passed a physical examination for entry into public service, or authorized release of all relevant medical records, if such officer did not undergo a physical examination for entry into public service, and (ii) there is no evidence of the qualifying condition or impairment of health that formed the basis for the disability in such physical examination for entry into public service or in the relevant medical records, prior to such officer’s entry into public service. 


Section eighteen holds that New York City enhanced plan members will contribute an additional two percent of annual wages to the pension fund in which they have membership. Every three years from the effective date, the actuary of such pension fund will prepare an analysis, using current actuarial methods and assumptions in effect as of the date of such analysis, assessing the total cost of providing the benefits established by this act expressed as an employee contribution of a percentage of annual wages of New York City enhanced plan members which would require no additional employer contribution. On the basis of the analysis, the additional percentage of annual wages provided for herein will be adjusted to equal two percent of annual wages plus any amount which the employee contribution calculated in such analysis exceeds 4.3 percent of annual wages, provided, however, that in no event will the additional percentage of annual wages exceed three percent. 

Section nineteen of the bills holds that nothing contained in this act will effect or impair the rights or privileges of officers or employees of the Fire Department of New York pension fund in relation to the personnel, appointment, ranks, grades, length of service, promotion, removal, pension and retirement rights, civil rights, or any other rights or privileges of officers or employees of New York City generally or officers or employees of such fund.  

Section twenty holds that Section 81 of Chapter 18 of the laws of 2015 will not apply to this act. 


Section twenty-one of the bills provides that this act shall take effect immediately; provided, however, that the provisions of this act authorizing the adoption of a budget and the use of the assets of the fire department pension fund to pay expenses may be utilized during the fiscal year commencing on July 1, 2016 and provided further, that I such event, such budget will be deemed to have been established on April 1, 2016. 
COMPAIRSON OF BENEFITS 
	FIRE


	Current Tier 3/6 Plan
	S08015/A10567    

	Final Average Salary (FAS)
	· FAS3 (Tier 3) and FAS5 (Tier 6)


	· No change – Almost all Firefighters will be FAS5 their final salary is an average of their salary over their last 5 years .

	Service Retirement
	· 50% of FAS3/5 at 22 or more years of service,

· 50% Social Security Offset at age 62

· Full Escalation at 25 years
	· No change

	Accidental Disability
	· 50% x FAS
· 50% Social Security Offset  

· Full Escalation upon retirement
	· 75% of FAS

· No Social Security Offset

· Tier 2 COLA / No Tier 6 Escalation 

· Members eligible to utilize applicable statutory presumptions of Tier II. This means certain lung and other conditions are presumed to be a product of service with the City. 


	Ordinary Disability
	· 1/3 of FAS, or

· 2% of FAS multiplied by years of service

· 50% Social Security Offset  

· Full Escalation upon retirement
	· Requires 5 years of service and Social Security Disability Eligibility

· Greater of: 

· 2% x FAS5 x service; or

· 1/3 x FAS5

· No Social Security Offset

· Tier 2 COLA / No Tier 6 Escalation 



	Employee Contribution
	· For Tier 3/Tier 6: Members themselves contribute 3% of pensionable salary for the first 25 years of credited service.
	· This adds 2% contribution above Tier 3 contribution.

· Actuarial look back every 3 years with possibility of raising contribution to 3%


FISCAL IMPLICATIONS:
See Finance Fiscal Impact Statement
EFFECTIVE DATE:
This Act shall take effect immediately; provided, however, that the provisions of this act authorizing the adoption of a budget and the use of the assets of the fire department pension fund to pay expenses may be utilized during the fiscal year commencing on July 1, 2016 and provided further, that I such event, such budget will be deemed to have been established on April 1, 2016.
Preconsidered State Legislation Resolution No. 

State Legislation Resolution requesting the New York State Legislature to pass bills introduced by Senator Golden, S.8015, and the Committee on Rules (at request of Assembly Member Abbate), A10567, “AN ACT to amend the retirement and social security law, in relation to disability benefits for certain members of the New York city fire department pension fund; and to amend the administrative code of the city of New York, in relation to the powers, duties and responsibilities of the board of trustees of the New York city fire department pension fund and in relation to authorizing such board of trustees to draw upon the assets of such fund to pay expenses”
By Council Member Koslowitz


Whereas, Bills have been introduced in the New York State Legislature by Senator Golden, S.8015, and the Committee on Rules (at request of Assembly Member Abbate), A10567, “AN ACT to amend the retirement and social security law, in relation to disability benefits for certain members of the New York city fire department pension fund; and to amend the administrative code of the city of New York, in relation to the powers, duties and responsibilities of the board of trustees of the New York city fire department pension fund and in relation to authorizing such board of trustees to draw upon the assets of such fund to pay expenses”
 and

Whereas, The enactment of the above State Legislation requires the concurrence of the Council of the City of New York as the local legislative body; now, therefore, be it

Resolved, That the Council of the City of New York, in accordance with the provisions of Section 2 of Article 9 of the Constitution of the State of New York, does hereby request the New York State Legislature to enact into law the aforesaid pending bills.

Referred to the Committee on State and Federal Legislation. 

� Tier VI for Police and Fire is often referred to as “modified Tier III” 


� Tier III for police and fire workers is, particularly following the modification it underwent in 2012, often commonly referred to as Tier VI.


� New York City Administrative Code 13-353. 


� New York City Administrative Code 13-352. 






