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MEMO IN OPPOSTION
STATEMENT AND IDENTIFICATION INTEGRITY ACTS
The New York State Association of Criminal Defense Lawyers (NYSACDL) is a statewide
organization of approximately 1,000 criminal defense practitioners, both public and
private, in every county of New York State. Our members have extensive experience
litigating the guilt or innocence of our clients and the police procedures that contribute
to wrongful convictions. We are knowledgeable, perhaps more than anyone, of the very
real risk of an innocent person getting convicted of a crime.
NYSACDL members desire to support measures designed to reduce the chances of a
wrongful arrest and/or conviction. For this reason, we appreciate the intention and some
of the elements of the proposed legislation. However, NYSACDL reaffirms its strong
belief that any legislation intended to reduce the likelihood of wrongful convictions must
first begin with discovery reform, which is not included in the current legislation. Any
legislation must also preserve other protections against wrongful convictions, which is
not the case with the current bills.
NYSACDL recognizes the work that has gone into the drafting of these bills. We are also
cognizant that it is a sincere effort to create a framework to protect against wrongful
convictions. However, we cannot support these bills in their current form. In addition to
the failure of these bills to reform discovery procedures, we have significant concerns
about aspects of these bills, as presently constituted, that may contribute to the
conviction of innocent persons as well as the bills’ failure to provide sufficient sanctions
to deter non-compliance with the letter and spirit of the law.
We, therefore, oppose these bills in their current form and raise the following concerns:
1.

Statement Integrity Act: Electronic Recordation of Custodial Interrogations

While current law does not require anything but the officer’s word that a statement was
made, the new rule would affirmatively require that only “custodial interrogations” and
recitation of an individual’s rights be recorded. It is intended that this procedure will

reduce the number of false confessions. Electronic recording of the entire interview,
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however, will not only assist the court in determining the legal admissibility during the trial of
such statements, but also help the jury determine whether a statement was coerced or is
otherwise unreliable, as when the defendant appears to be parroting facts and details provided

to him by the police. We fully support videotaping all interviews and interrogations that occur at
a “detention facility” for these reasons.
NYSACDL has some concerns about some of the specifics and the enforceability of these
provisions and we ask the Legislature to consider the following recommendations:

_

THE ENTIRE INTERROGATION MUST BE RECORDED AND NOT JUST WHEN A PERSON IS DEEMED BY
THE POLICE TO BE “IN CUSTODY.” The new legislation requires such video recording
when a person is “in custody”. For many of our clients, unbeknownst to them, this
does not officially occur until after they have made a full statement. The requirement
that questioning, statements, or other interactions between suspects and the police
be recorded should start from the moment a person of interest enters the precinct.
The only exception should be when the police truly were not aware that they were
speaking with a potential suspect.

_

THE LEGISLATION SHOULD SPECIFICALLY REQUIRE THE POLICE TO HAVE A RECORDING DEVICE IN
EACH INTERROGATION ROOM. It has been our experience that police may try to avoid
the obligation to video the interrogation by saying there was no equipment available
or it is in disrepair.

_ THE CURRENT LAW HAS A LIMITED GROUP OF OFFENSES FOR WHICH THE REQUIREMENT TO
ELECTRONICALLY RECORD APPLIES. We believe that all offenses should be included in the
video requirement. The chance of a problematic statement by an innocent accused
person is not limited to those who are charged with certain crimes. There is no moral
justification for parsing the requirement in this manner. Moreover, pursuant to the
proposed bill, the police officer is the sole arbiter of what “crime” the person is
suspected of committing and thereby whether there is a requirement to video the
interrogation. Many criminal acts fall under more than one statute, some may be
under the recording requirements and others may not. The ultimate decision may
even depend upon what the suspect says during the statement. The purpose of the
electronic recording of interrogations is to avoid negative consequences caused by
inadequate police procedures and potential misconduct on the part of certain
officers. The way in which this bill is written has a significant chance of failing to fulfill
these purposes.
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_

THIS LEGISLATION SHOULD INCLUDE A REMEDY FOR ITS VIOLATION. Under the current Act, if
a Detective simply decides to ignore the requirement to record an interrogation and
confession, this is not a ground for suppression under this bill. The primary purpose
of the exclusionary rule (suppression of evidence) is to deter police from violating
the laws put in place to protect citizens from overreaching and abuse by the police. If
the recording of interrogations is a legal requirement, as it should be, then the
remedy that applies in cases of the failure to follow such requirement has to be the
exclusion of the evidence wrongfully obtained. Anything short of that will make the
law entirely voluntary and ineffective.

_

IF A SUSPECT DECLINES OR “REFUSES” TO BE VIDEOTAPED, THERE SHOULD BE A RECORDING OF
THAT INTERACTION BETWEEN THE POLICE AND THE DEFENDANT. Since this amounts to an
exception to the requirement of videotaping the interrogation, both the judge and
jury must have the opportunity to decide whether that “refusal” was knowingly,
voluntarily, and appropriately made, as well as whether there, in fact, was a refusal. If
the suspect was electronically recorded just for this purpose, there will be clarity
about who said what, when, and under what circumstances.

2. Amendment to § 837 of Executive Law. Functions, powers and duties of division
NYSACDL supports the state-wide implementation of the Municipal Police Training Council
Model Policy on Identification Procedures. The Model Policy sets forth procedures that should
be implemented by all law enforcement agencies to protect against suggestive and inaccurate
identifications. Included in this is the “blind or blinded procedure” to be used in both photo
array and line-up identification procedures as well as other best practices, including sequential
line-ups. Research has shown that the use of these procedures produces the most accurate
results. In addition, contemporaneously recording the procedure creates an accurate record of
the witness’s confidence and the methodology used in the identification process.
However, there is a serious omission in the current MPTC policy statement which has been
previously raised on numerous occasions. The MPTC policy statement says nothing about the
role of the description of the perpetrator in forming lineups and photo arrays and the
heightened suggestiveness where the suspect stands out in relation to the description, though
otherwise "similar in appearance" to the fillers. This concern was raised by the United States
Supreme Court in the seminal decision regarding the identification process, United States v.
Wade, 388 U.S. 218 (1967), where the Court noted concern where the suspect is the only person
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closely resembling the description. Since it is so easy to have fillers who appear similar to the
suspect, but very different when the description is taken into account, it is a serious omission
not to focus on both the appearance of the suspect and the description. This same concern was
voiced in both the 1999 DOJ Report of the Technical Working Group and most recently in 2013
by the Police Executive Research Foundation which found that "The most relevant research
indicates that in order to reduce the likelihood of false identifications, lineup “fillers”—persons
who are not suspected of the crime but are used to fill out the remaining spots in a live or
photographic lineup—should reflect the eyewitness’s description of the culprit." (at Pg, 6)

3. Amendment to C.P.L. §§ 60.25 and 60.30 Permitting In Court Testimony of Photo Array
Identification
Currently, photo array procedures are not admissible during the presentation of the
government’s case against a defendant. There are many reasons why this is an important
procedure that protects innocent people—perhaps most importantly because a photo does not
show height or body language or other nuances that contribute to the accuracy of an
identification. Studies have shown that simple facial recognition, as is the case with most photo
identifications that result from “mug shots,” is less reliable than in-person identifications. Our
current law works well because it essentially forces the police and prosecution to do a more
reliable identification procedure, such as a line-up, or wait until trial where the witness will have
a better look at the live defendant.
If the amendment is enacted as is, the entire photo array will be admissible during the
government’s case. Such evidence has a very strong appearance of reliability, even though it is
not actually reliable. In our opinion, based on our experience going to trial on thousands of
cases over the years, the repeal of this important protection is unfair to the defendants who are
wrongfully picked out in photo arrays by making it even more difficult for the jury to understand
that it could be a mistake. Permitting the admission of testimony regarding the photo array
procedure will result in more wrongful convictions. It is unfair to trade off one set of protections
for another when New York is among the states most likely to convict an innocent person.
Additionally, the process of complying with the repeal of this important protection for people
charged with crimes will of necessity involve testimony about the defendant’s “mug shot”
because most photo identifications derive from a photo obtained during a prior arrest. This will
communicate to the jury that the defendant has had a prior arrest, a fact that is not normally
allowed during the government’s case in chief because it will unfairly prejudice the jury against
the defendant. The concern with enacting the amendment in its current form is that it will
overturn well-settled case law addressing this specific issue. In 1966, the NYS Court of Appeals
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in People v. Caserta, 19 NY2d 18, 21 (1966), stated that “[a]s for previous identification from
photographs, not only is it readily possible to distort pictures as affecting identity, but also
where the identification is from photographs in the rogues’ gallery. . , the inference to the jury is
obvious that the person has been in trouble with the law before.” As the New York Court of
Appeals ruled in People v Schwartzman, 24 NY2d 241, 247 (1969) , "the rules governing the
admissibility of evidence of other crimes represent a balance between the probative value of
such proof and the danger of prejudice which it presents to an accused. When evidence of other
crimes has no purpose other than to show that a defendant is of a criminal bent or character
and thus likely to have committed the crime charged, it should be excluded." Allowing
admission of such potentially prejudicial evidence would deprive the accused of being judged
exclusively on the present case and allow the jury to make its decision on what may have
occurred in the past.
Another concern we have is that many of the photos in the arrays used by the police are quite
old, sometimes several years old. Thus, the witness viewing the photos is identifying the
defendant based on what the perpetrator looks like now and comparing it to what the
defendant looked like many years ago. As an example of how this is unfair, imagine that a fiveyear-old picture of a clean-shaven man could be selected by a victim of a crime committed by a
clean-shave man, yet the man in the picture could now have a two-foot long beard. With our
current law repealed, this evidence could constitute the full case against the defendant—
admitted as a positive identification of the defendant. This unfairly shifts the burden of proof to
the defendant to prove his appearance is different than it was in the photo.
This portion of the proposed legislation lacks remedies for violation of the rules set forth in the
bill. For instance, if the police fail to get a “confidence statement” from the witness at the time of
the identification (one of the most important parts of this legislation), the identification will still

not be suppressed. As was stated earlier in this memo, suppression is the best remedy for failure
of police to follow proper procedures and to deter such conduct in the future.

Finally, permitting testimony about “blind or blinded procedures” on direct examination
pursuant to C.P.L. § 60.30 in cases where the witness has made an in-court identification allows
for bolstering of the in-court identification by reference to procedures that bring an additional
element of prejudice through the inferential reference to prior arrests of the accused. Such
testimony is currently not permitted due to this obvious prejudice. “Testimony by prosecution
witnesses about pretrial photo identifications of the accused has long been prohibited in this
State on the ground that it improperly repeats and reinforces the witness’s testimony (see,
5

People v. Griffin, 29 N.Y.2d 91, 93 (1971)).” People v. Cuiman, 229 A.D.2d 280, 282 (1st Dept.
1997).

However, if the concept in this proposal does become law, it is important to make sure that
judges are required to consider the failure to follow the “blind” procedures at pre-trial hearings
to determine the admissibility of the identification procedure. As best practice, it is important
that the court consider the possible effect of nonverbal cues on the witness. The judge should
be required to consider both the fact that the police failed to follow acceptable protocols and
the potential affect this may have had on the witness when making the suggestiveness
determination.

THE PROPOSD STATUTE SHOULD BE CHANGED AS FOLLOWS:
(c) For purposes of this section, a "blind or blinded procedure" is one in which the witness
identifies a person in an array of pictorial, photographic, electronic, filmed or video recorded
reproductions under circumstances where, at the time the identification is made, the public
servant administering such procedure: (i) does not know which person in the array is the
suspect, or (ii) does not know where the suspect is in the array viewed by the witness. The
failure of a public servant to follow such a procedure shall result in the preclusion of testimony
regarding the identification procedure as evidence in chief, but shall not alone constitute a legal
basis to suppress evidence on a motion made pursuant to subdivision six of section 710.20 of
this chapter. This article neither limits nor expands subdivision six of section 710.20 of this
chapter.
Additionally, if an identification from a photo array is to be permitted in evidence, then the
defense must have discovery of the documents and data (most photo arrays are now assembled
using computer systems) relating to the composition and administration of the identification
confrontation, or needed to replicate it as well as the original description that the witness gave
to the police at the time of the incident.

DISCOVERY
Any legislation intended to prevent the conviction of innocent people must include an overhaul
of New York’s archaic and restrictive discovery rules, which have not been updated since 1979. As
Chief Judge Lippman noted in his 2015 State of the Judiciary address, discovery reform is just as
6

“critical” as the proposed bills under consideration. As more and more innocent New Yorkers are
being exonerated, most often resulting from the years-later discovery of important evidence that
was withheld from them at the time of their trials, discovery reform is of vital importance at this
time.

CONCLUSION
NYSACDL cannot support these bills at this time and opposes passage without significant
adjustments to meet the concerns stated above.

Please feel free to contact us for further information through our legislative co-chairs, Andy
Kossover (ak@kossoverlaw.com; 845-797-9567) or Lisa Schreibersdorf (lschreib@bds.org; 917593-0078), or through our government relations representative, Sandra Rivera
(srivera@sriveralaw.com; 518-423-2796).
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TESTIMONY
BEFORE THE NEW YORK CITY COUNCIL
COMMITTEE ON PUBLIC SAFETY
RE: RES. NO. 979

April 6, 2016
The New York State Association of Criminal Defense Lawyers (NYSACDL) is a
statewide organization of approximately 1,000 criminal defense practitioners, both
public and private, in every county of New York State. Our members have extensive
experience litigating the guilt or innocence of our clients and the police procedures
that contribute to wrongful convictions. We are knowledgeable, perhaps more than
anyone, of the very real risk of an innocent person getting convicted of a crime.

NYSACDL has serious concerns about A.8157-A/S.5875-A, legislation that provides
safeguards against wrongful convictions by requiring law enforcement to
implement evidence-based eyewitness identification procedures and recording of
custodial interrogations. As the statewide organization for criminal defense lawyers,
we strongly support strengthening identification and interrogation procedures, but
we cannot support the bill in its current iteration. If the Committee wants to support
A.8157-A/S.5875-A, we ask that you qualify your support and acknowledge existing
flaws in the legislation that do not adequately protect the rights of people facing
criminal allegations.
For more information about our specific concerns with this legislation, please see
the attached memorandum.

Please feel free to contact us for additional information through our legislative cochairs, Andy Kossover (ak@kossoverlaw.com; 845-797-9567) or Lisa
Schreibersdorf (lschreib@bds.org; 917-593-0078), or through our government
relations representative, Sandra Rivera (srivera@sriveralaw.com; 518-423-2796).
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