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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to expanding the protections given to displaced building service workers to include displaced food service workers 
INTRODUCTION


On November 23, 2015, the Committee on Civil Service and Labor, chaired by Council Member I. Daneek Miller, will hold a hearing on a preconsidered bill, a local law to amend the administrative code of the city of New York, in relation to expanding the protections given to displaced building service workers to include displaced food service workers. This will be the first hearing on this legislation. Those invited to testify include the Commissioners of Citywide Administrative Services and the Office of Labor Relations, business leaders, representatives of food service contractors, labor advocates and members of the public. 

BACKGROUND


Worker retention laws and policies are designed to protect workers when there is a change in ownership of a business or a change in service contracts.
 The Partnership for Working Families has stated, “Worker retention policies protect the welfare of working families, they provide a stable and knowledgeable workforce for contractors or business owners, and thus maintain the provision of reliable service to clientele.”
 Worker retention provisions operate to help employees keep their jobs, sometimes for a transitional period of time, if there is a change in ownership of a business or a contract holder.
 

The preconsidered bill is designed to expand the protections already provided to displaced building service workers under Administrative Code § 22-505 (informally known as the Displaced Building Service Workers Act) .
 § 22-505 was enacted in 2002 after the events of 9/11 in order to protect building service workers in the City from unfair loss of employment in a market with a high rate of building contract turnover and to promote building safety and security by retaining knowledgeable staff. It provides for a 90-day retention period and continued employment of building service workers who may get displaced in the event of a change in ownership of a building or a change in a building service contract. § 22-505 has been enforced by the National Labor Relations Board as recently as August of 2015.
 

New York City was not the first city to pass legislation for the retention of workers. In 1994, Washington, D.C., passed a worker retention law that covers contractors that employ 25 or more persons and perform food, janitorial, maintenance, or nonprofessional health care services. The D.C. legislation also expressly includes employees hired by a contractor as food service workers.
 The provisions of the D.C. law are very similar to the provisions of § 22-505, in that after a 90-day transition period, employees deemed satisfactory by the successor employer are to be retained. Several other jurisdictions also have put worker retention laws into effect, including the District of Columbia and the State of California; cities such as Philadelphia, PA, Providence, RI, New Haven, CT, and the California cities of Los Angeles, San Francisco, Oakland, Long Beach, Berkeley, San Jose, Santa Cruz, San Leandro, Gardena, and Emeryville; and counties such as Los Angeles, CA, Santa Cruz, CA, and Westchester, NY.
BILL SUMMARY
The preconsidered bill expands the protections under § 22-505 given to displaced building service workers to include food service workers. In the event of a change in ownership of a building or a change in a food service contract, successor employers or contractors must retain the former employer or contractor’s food service workers for a 90-day transition period, after which time the successor employer or contractor must evaluate the employees and consider offering them continued employment.

The first section of the bill amends the § 22-505 in several ways. First, the bill adds two new terms, “food service” and “food service worker” to § 22-505(a). The first new term, “food service,” is defined as “work performed pursuant to a contract for the preparation, delivery, serving and clean-up of food to persons.” This term is not meant to include work performed in restaurants. The second new term, “food service worker,” is defined as “any person whose primary work function is to provide food service.” This term is not meant to include restaurant workers.

Second, the bill amends a few currently existing terms in § 22-505(a). The bill amends the currently existing term “building service” so that, in addition to work performed in connection with the care or maintenance of an existing building, the term includes food service that is provided pursuant to a food service contract in an existing building. The term “building service” is also amended to include food service workers on the list of examples of workers who perform building services.


The bill amends the term “building service employee” in § 22-505(a)(4), which would include food service workers after the amendment described above. Currently, under § 22-505(a)(4), persons earning in excess of $25 an hour are not included in the definition of “building service employee” and therefore do not receive the protections of § 22-505. The bill would remove this exemption so that the hourly wage of a building service worker does not affect whether the building service worker will receive these protections, unless another exemption set forth in the term “building service employee” applies.

The bill changes the term “covered employer” in current § 22-505(a)(6) to “covered private employer” to signal more clearly that governmental entities are exempted from the provisions of § 22-505 by way of the carveout set forth in the existing definition of “person.”
 The definition of “covered private employer” also removes a carveout for City-leased property, so that § 22-505 applies to covered private employers who share leased space in a building that also leases to or is occupied by government entities. Moreover, a new exemption is added for lessees of commercial office space that is less than 10,000 square feet. 

The bill also amends the definition of the term “successor employer” to clarify that such term also includes covered private employers that have been awarded a building service contract to provide building services similar to those previously provided by the direct employees of the building owner or operator. 

Furthermore, the bill also amends § 22-505(c)(3)(iii), which provides that if a successor employer or contractor is found to be in violation of § 22-505 the building service employee could receive “reasonable attorneys fees and costs” as one of several remedies. The bill changes the remedy to clarify that the building service employee could receive “reasonable . . . costs of suit” (as opposed to just “costs”) so that courts are clear that all expenses incurred in a lawsuit against a successor employer or contractor are included in the remedy. 

Moreover, the bill also contains cosmetic changes to § 22-505 to correct certain inadvertent inconsistencies. The main example of this change is changing every instance of the usage of “successor contractor” (not a defined term) to “successor employer” (a defined term). The bill also contains cosmetic changes to conform § 22-505 to the current drafting style of the Council’s legislative division. Some examples of these changes include using numerals instead of spelling out numbers in certain instances and updating unit designators and section references.

The final section of the bill is the enactment clause. The clause provides that this local law takes effect immediately upon enactment into law.

Preconsidered Int. No. ___
By Council Member Rodriguez

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to expanding the protections given to displaced building service workers to include displaced food service workers 

Be it enacted by the Council as follows:



Section 1. Section 22-505 of the administrative code of the city of New York is amended to read as follows:
§ 22-505 Displaced Building Service Workers. a. For purposes of this section[ only], the following terms shall have the following meaning:

[(1) “Building]Building service. The term “building service” means work performed in connection with the care or maintenance of an existing building or with the food service provided pursuant to a contract in an existing building and includes, but is not limited to, work performed by a watchman, guard, doorman, building cleaner, porter, handyman, janitor, gardener, groundskeeper, stationary fireman, elevator operator and starter, window cleaner, food service worker and superintendents.

[(2) “Building]Building service contract. The term “building service contract” means a contract let to any covered private employer for the furnishing of building services, and includes any subcontracts for such services.

[(3) “Building]Building service contractor. The term “building service contractor” means any person who enters into a building service contract.

[(4) “Building]Building service employee. The term “building service employee” means any person employed as a building service employee by a covered private employer who has been regularly assigned to a building on a full or part-time basis for at least [ninety]90 days immediately preceding any transition in employment subject to this section except for (i) persons who are managerial, supervisory, or confidential employees, provided that this exemption shall not apply to building superintendents or resident managers[, (ii) persons earning in excess of twenty-five dollars per hour from a covered employer, and (iii)] and (ii) persons regularly scheduled to work fewer than eight hours per week at a building.

[(5) “City]City of New York. The term “city of New York” means any city, county or borough, administration, department, division, bureau, board or commission, or a corporation, institution or agency of government the expenses of which are paid in whole or in part from the city treasury.

[(6) “Covered]Covered private employer. The term “covered private employer” means any building service contractor and any person who hires or retains building service employees or a building service contractor, including, but not limited to, a lessee of commercial space; or a housing cooperative, condominium association, building managing agent, or any other person who owns or manages real property, either on its own behalf or for another person, within the [City]city of New York, [including, but not limited to, housing cooperatives, condominium associations, building managing agents, and any building service contractor, provided, however,]except that the requirements of this [subchapter shall]section do not apply [to] (i) to residential buildings of less than 50 units, (ii) to commercial office, institutional or retail buildings of less than 100,000 square feet, (iii) to any lessee of commercial office space whose leasehold is less than 10,000 square feet[any building in which the city of New York and/or any governmental entity, the head or majority of members of which are appointed by one or more officers of the city of New York, occupies fifty percent or more of the rentable square footage], or (iv) to the extent that such requirements conflict with title 11, section 162 of the state finance law.
Food service. The term “food service” means work performed pursuant to a contract for the preparation, delivery, serving and clean-up of food to persons.
Food service worker. The term “food service worker” means any person whose primary work function is to provide food service.

[(7) “Person”]Person. The term “person” means any individual, proprietorship, partnership, joint venture, corporation, limited liability company, trust, association, or other entity that may employ persons or enter into service contracts, but [shall]it does not include the city of New York, the state of New York, and the federal government or any other governmental entity, or any individual or entity managing real property for a governmental entity.

[(8) “Successor]Successor employer. The term “successor employer” means a covered private employer that (i) has been awarded a building service contract to provide, in whole or in part, building services that are substantially similar to those provided under a service contract that has recently been terminated, [or] (ii) has been awarded a building service contract to provide building services that previously had been performed by employees of a covered private employer, or [(ii)](iii) has purchased or acquired control of a property in which building service employees were employed.
b. [(1)]1. No less than [fifteen]15 calendar days before terminating any building service contract, any covered private employer shall request the terminated building service contractor to provide to the successor employer a full and accurate list containing the name, address, date of hire, and employment occupation classification of each building service employee currently employed at the site or sites covered by the terminated contract.

[(2)]2. No less than [fifteen]15 calendar days before transferring a controlling interest in any [covered ]building in which building services employees are employed, any covered private employer shall provide to the successor employer a full and accurate list containing the name, address, date of hire, and employment occupation classification of each building service employee currently employed at the site or sites covered by the transfer of controlling interest.

[(3)]3. No more than seven calendar days after notice that its building service contract has been terminated, any covered private employer shall provide to the successor employer a full and accurate list containing the name, address, date of hire, and employment occupation classification of each building service employee employed on the notice date at the site or sites covered by the terminated building service contract.

[(4)]4. When providing the notice required under this [subsection]paragraph, each covered private employer shall ensure that a notice to building service employees is posted setting forth the rights provided under this section and which includes a copy of [the list provided under the preceding sections]any list provided pursuant to paragraphs 1, 2, and 3 of this subdivision, and that such notice is also provided to the employees' collective bargaining representative, if any. The notice and list shall be posted in the same location and manner that other statutorily required notices to employees are posted at the affected building(s).

[(5)]5. A successor employer shall retain for a ninety (90) day transition employment period at the affected building(s) those building service employee(s) of the terminated building service contractor (and its subcontractors), or other covered private employer, employed at the building(s) covered by the terminated building service contract or owned or operated by the former covered private employer.

[(6)]6. If at any time the successor employer determines that fewer building service employees are required to perform building services at the affected building(s) than had been performing such services under the former covered private employer, the successor employer shall retain the predecessor covered private employer’s building service employees by seniority within job classification; provided, that during such 90-day transition period, the successor employer shall maintain a preferential hiring list of those building service employees not retained at the building(s) who shall be given a right of first refusal to any jobs within their classifications that become available during that period.

[(7)]7. Except as provided in [part (6) of this subsection] paragraph 6 of this subdivision, during such 90-day period, the successor [contractor]employer shall not discharge without cause an employee retained pursuant to this section.

 
[(8)]8. At the end of the 90-day transition period, the successor employer shall perform a written performance evaluation for each employee retained pursuant to this section. If the employee's performance during such 90-day period is satisfactory, the successor [contractor]employer shall offer the employee continued employment under the terms and conditions established by the successor employer or as required by law.

c. [(1)]1. A building service employee who has been discharged or not retained in violation of this section may bring an action in [Supreme Court]supreme court against a successor [contractor]employer and/or covered private employer for violation of any obligation imposed pursuant to this section.

[(2)]2. The court shall have authority to order injunctive relief to prevent or remedy a violation of any obligation imposed pursuant to this section.

[(3)]3. If the court finds that by reason of a violation of any obligation imposed pursuant to [subsection]subdivision b, a building service employee has been discharged or not retained in violation of this section, it shall award:

[(i)](a) Back pay for each day during which the violation continues, which shall be calculated at a rate of compensation not less than the higher of [(a)](i) the average regular rate of pay received by the employee during the last three years of the employee's employment in the same occupation classification; or [(b)](ii) the final regular rate received by the employee.

[(ii)](b) Costs of benefits the successor employer would have incurred for the employee under the successor [contractor's or ]employer's benefit plan(s).

[(iii)](c) The building service employee's reasonable attorneys fees and costs of suit.

[(4)]4. In any such action, the court shall have authority to order the [terminated contractor or former employer]predecessor covered private employer to provide the successor employer with the information required pursuant to [subsection]subdivision b of this section.

d. The provisions of this section [shall]do not apply (i) to any successor employer that, on or before the effective date of the transfer of control from a predecessor covered private employer to the successor employer or the commencement of services by a successor building service contractor, agrees to assume, or to be bound by, the collective bargaining agreement of the predecessor covered private employer covering building service employees, provided that the collective bargaining agreement provides terms and conditions for the discharge or laying off of employees; or (ii) where there is no existing collective bargaining agreement as described in subsection (i) above, to any successor employer that agrees, on or before the effective date of the transfer of control from a predecessor covered private employer to the successor employer or the commencement of services by a successor building service contractor, to enter into a new collective bargaining agreement covering its building service employees, provided that the collective bargaining agreement provides terms and conditions for the discharge or laying off of employees; or (iii) to any successor employer whose building service employees will be accreted to a bargaining unit with a pre-existing collective bargaining agreement, provided that the collective bargaining agreement provides terms and conditions for the discharge or laying off of employees; or (iv) any covered private employer that obtains a written commitment from a successor employer that the successor employer's building service employees will be covered by a collective bargaining agreement falling within subparts (i), (ii), or (iii) above.
§ 2. This local law takes effect immediately.
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� Partnership for Working Families, “Policy & Tools: Worker Retention Policies,” available at � HYPERLINK "http://www.forworkingfamilies.org/resources/policy-tools-worker-retention-policies" �http://www.forworkingfamilies.org/resources/policy-tools-worker-retention-policies�. (Last accessed on 09-22-2015.)


� Id.  


� Id.  


� Local Law 39 of 2002 codified as N.Y.C. Admin Code § 22-505.


� GVS Properties, LLC, 29-CA-077359; 362 NLRB No. 194 (Aug. 27, 2015).


� DC ST § 32-101(a)(1).


� “Person” is defined as “any individual, proprietorship, partnership, joint venture, corporation, limited liability company, trust, association, or other entity that may employ persons or enter into service contracts, but it does not include the city of New York, the state of New York, and the federal government or any other governmental entity, or any individual or entity managing real property for a governmental entity.”
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