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Introduction

On September 16, 2015, the Committee on Environmental Protection, chaired by Council Member Costa Constantinides, will hold a vote on Proposed Int. No. 850-A-2015, A Local Law to amend the Administrative Code of the city of New York, in relation to the use of air conditioning systems.  The Committee previously held a hearing on this bill on September 8, 2015.
Background


In the summer of 1882, workers at the Edison Electric Illuminating Company for the first time threw the switches on a set of generators at a power station in Lower Manhattan, lighting 800 lamps in a 50-square block area of the Financial District, establishing the world’s first centralized electric generation and distribution system.
  Today, New York City’s electrical grid serves more than 3 million customers, including 250,000 businesses and 8.3 million people.  These customers consume about 1.4% of all electricity produced in the country, and the grid holds peak loads of over 11,000 megawatts (MW) - twice as much as the next largest city, Los Angeles.
  
There are 24 electricity generating power plants located within or directly connected to New York City. These plants have the capacity to generate more than 10,000 MW of power, enough to meet 86% of the city’s peak demand (“peak demand” is the highest level of electricity demanded by customers). However, ordinarily, only a limited number of these “in-city” power plants operate because roughly 50% of the city’s power needs are usually met by cheaper sources of electricity imported from Upstate New York and New Jersey.  In other words, for most of the year roughly half of the city’s electricity needs are met by the most-efficient in-city power plants and half of the needs are met by out-of-city sources of electricity.  The full fleet of in-city power plants operates only during periods of peak demand, which typically occur during summer heat waves when temperatures rise and air conditioner usage soars.  
The in-city power plants are fueled mainly by natural gas, with many also having the ability to burn fuel oil.  These plants are all located along the waterfront with more than half concentrated in Astoria and Long Island City, Queens.  Most of the in-city plants are over 40 years old and are equipped with technology that has a lower efficiency and larger air emissions impact than modern plants.
  According to testimony presented by the Mayor’s Office of Long Term Planning and Sustainability to the City Council in 2008, during periods of peak demand, the electrical grid is strained and the oldest, least efficient in-city power plants must operate in order to meet the city’s power demand.  Compared to newer plants, the older plants require 30% to 60% more fuel, making them more expensive to run (for example, in 2008 dollars, it cost $74 to produce 1 MW from a newer power plant compared to $250 to produce 1 MW from the oldest power plant).  Additionally, the oldest power plants release 140% more carbon dioxide and several times more air pollutants than newer plants.

In 2013, the New York Independent System Operator forecasted that energy demand in the city would grow at a rate of .49% annually for the next decade. While the growth of total energy consumption is projected to remain slow, growth in peak demand has grown at a more significant rate of 1.1% annually.
 This means, the amount of electricity that the city requires during summer peak periods is greater each year.  Additionally, as global climate change progresses, summers are projected to get hotter, which will further increase demand for air conditioning and growth in peak demand can be expected to continue.
  The New York City Panel on Climate Change (NYCPCC) projects that by the 2050s heat waves are likely to increase in frequency, intensity and duration.
 NYCPCC projections indicate that the city may experience 3 to 4 heat waves per year by the 2020s and 5 to 7 heat waves per year by the 2050s, an increase from today’s average of 2.  
Heat waves impact the city’s electrical grid more frequently than any other type of weather event.  In 2006, for example a heat wave triggered an electrical outage in Long Island City resulting in the loss of power to over 100,000 customers, some for over a week.
  Heat waves cause issues for the electrical grid in two ways. First, the very temperatures that occur during a heat wave strain electricity generating and distribution equipment, itself. Second, heat waves lead to a sizeable increase in air conditioner usage and thus a jump in electricity demand.
  These issues can lead to the failure of electrical grid equipment and, in severe cases, cascading disturbances across the grid system. 
Commercial, residential, institutional and industrial buildings account for up to 94% of the electricity consumed by the city.   The use of electricity in buildings not only impacts the reliability of the electrical grid and the cost of electricity in the city, it also impacts the environment.  The city’s more than one million buildings are responsible for approximately 70% of citywide greenhouse gas emissions, and approximately 47% of emissions from buildings are attributable to electricity consumption.
  Of total emissions generated by the building sector, residential buildings account for 48%, commercial buildings 29%, industrial buildings 11%, and institutional buildings account for 12%.
  Of emissions from the city’s commercial buildings – the category of buildings that Proposed Int. No. 850-A addresses – 58% are due to electricity consumption, 
   to power things like lighting, mechanical equipment, air conditioners and plug loads. 

Local Law 38 of 2008

In 2008 – subsequent to a significant heat-wave-induced power outage in 2006
 and amid reports
,
 that it was common practice for commercial establishments and businesses to leave doors open on hot days allowing their air conditioned environment to escape onto the sidewalk in an attempt to lure in pedestrians – the City Council passed and Mayor Michael Bloomberg signed Local Law 38 of 2008.  Local Law 38 prohibits commercial establishments from leaving their doors open while air conditioners or central cooling systems are on. The law currently applies to all commercial buildings and all retail stores, except those that occupy less than four thousand square feet of retail or wholesale space, unless the small store is a chain store (defined as five or more stores located within New York that engage in the same general field of business).  Violators of this law are subject to written warnings for a first violation, a civil penalty of $200 for a second violation, and $400 per subsequent violation.  When it was passed, the stated intent of this legislation was to conserve energy, reduce peak power demands during periods of hot weather and limit environmental pollution and local contributions to global climate change.
  
The City’s Department of Consumer Affairs (DCA) is responsible for enforcing Local Law 38. In 2009, DCA issued its first written warnings to violators of the law and in 2010 DCA imposed its first civil penalties.
  However, in 2015, press reports have suggested that some businesses in the city are flagrantly violating this law - some while emphasizing their business’ environmental consciousness in marketing tools – and that the city has issued few financial penalties for such violations.  According to one news report, which cites DCA data, between 2009 and 2014 the city issued 489 warnings and 32 fines to violators of Local Law 38.
  According to data available on the city’s Open Data Portal, between 2010 and the present the city has issued 50 violations to businesses for having an “exterior door open while AC or central cooling system is in operation.”  All of the penalties imposed were for $200 each (indicating that these cases were repeat violators), except for one $400 penalty imposed.  All violations over the course of these years were issued on a total of 19 different days.
  Recently, DCA has launched a “Shut the Front Door Campaign” to coordinate public education and outreach letting store owners know they must shut their doors while air conditioners or central cooling systems are on.
  
Summary of Proposed Int. No. 850-A-2015

Proposed Int. No. 850-A-2015 amends Section 20-910 of the administrative code of the city of New York, amending the definitions section to make the style more consistent.  The bill also amends the definitions section by adding a definition for the term “Window”, deleting the definition of “Small store” and deleting language from the definition of “commercial building or structure” such that small stores will no longer be exempt from this law.  The bill amends Section 20-910 such that, in addition to “doors”, persons shall be prohibited from having any “window” open while operating an air conditioner or central cooling system, with few exceptions.   The bill amends subdivision d to allow notices of violations to be returned to any adjudicating tribunal authorized by the department.  The bill amends subdivision e so that prior to June 1, 2016 any person who violated this law will be liable for an increased penalty of $250 per second violation, $500 for a third violation and any subsequent violations, and $500 for a second violation and $1000 for a third and any subsequent violations when the violation occurs at a store that is part of a chain of stores.  The bill provides that beginning June 1, 2016 penalties for violations will be $250 for a first time violation and $500 for a second and subsequent violations, and that when a violation occurs in a store that is part of a chain of stores the penalty will be $500 for the first violation and $1000 for any second and subsequent violations.  Finally, the bill requires every store that is part of a chain to post on each door a notice stating that violations of this law may be reported to 311.
Changes to Proposed Int. No. 850-A-2015
· Language was added to clarify that this law will apply to any “portion” of a building or structure that is classified in occupancy group B or M in accordance with section BC 301 of the building code.

· The date on or after which first-time violations of the law will result in a civil penalty was moved later, to July 2016.
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Proposed Int. No. 850-A

By Council Member Constantinides, Richards, Williams and Chin (in conjunction with the Mayor)
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the use of air conditioning systems

Be it enacted by the Council as follows:
Section 1.  Section 20-910 of the administrative code of the city of New York, as added by local law number 38 for the year 2008, is amended to read as follows:

§ 20-910 Air conditioning prohibitions. a. For the purposes of this section, the following terms shall have the following meanings:

[1. "Chain of stores" shall mean] Chain of stores. The term “chain of stores” means five or more stores located within the city of New York that are engaged in the same general field of business and conduct business under the same business name or operate under common ownership or management or pursuant to a franchise agreement with the same franchisor.

[2. "Commercial building or structure" shall mean an] Commercial building or structure. The term “commercial building or structure” means a building or structure, or a portion thereof, classified in accordance with section BC 302 of the New York city building code in occupancy group B or M[, except that such term shall not include a small store].

[3. "Door" shall mean] Door. The term “door” means any door used to close off any exterior entrance to a commercial building or structure and that when open allows for the co-mingling of indoor and outdoor air, but shall not include doors that (i) adjoin indoor seating areas where food or beverages are served and link such areas to outdoor space or outdoor seating areas, or (ii) allow for direct table service of food or beverages to outdoor seating areas during times when servers are actively engaged in serving such areas.

[4. "Person" shall mean] Person. The term “person” means (i) with respect to the portion of a commercial building or structure that is a retail or wholesale establishment that sells goods or provides services to consumers, the owner or lessee of such establishment; and (ii) with respect to any other portion of a commercial building or structure, the record owner or lessee of such building or structure.

Window. The term “window” means any window used to close off any exterior opening to a commercial building or structure and that when open allows for the co-mingling of indoor and outdoor air, but shall not include windows that allow for direct service of food or beverages to outdoor space during times when servers are actively engaged in serving customers present in such space.
[5. "Small store" shall mean a retail or wholesale establishment that sells goods or provides services to consumers and occupies under four thousand square feet of retail or wholesale space, excluding storage space, and is not one of a chain of stores.]

b. Except as provided in subdivision c of this section, it shall be unlawful to keep open any exterior door or window of a commercial building or structure while an air conditioner or central cooling system is operating that cools the area adjacent to such door or window, except as needed to permit the ingress and egress of people and the delivery and shipping of goods.

c. The provisions of this section shall not apply when an emergency situation exists that requires an exterior door or window to be kept open.

d. The department shall have the authority to enforce the provisions of subdivision b of this section. A proceeding to recover any civil penalty prescribed by subdivision e of this section shall be commenced by the service of a notice of violation, which shall be returnable to the environmental control board or to any tribunal authorized to adjudicate notices of violation issued by the department. The environmental control board or such tribunal shall have the power to impose any civil penalty prescribed by subdivision e of this section.

e. [Any] (i) Prior to July 1, 2016, any person who violates this section shall receive a written warning for the first violation, and shall be liable for a civil penalty in the amount of two hundred fifty dollars for each open door or window for a second violation within an eighteen month period and [four] five hundred dollars for each open door or window for any third and subsequent violation within an eighteen month period, except that such person shall be liable for a civil penalty in the amount of five hundred dollars for each open door or window for a second violation within an eighteen month period and one thousand dollars for each open door or window for any third and subsequent violation within an eighteen month period if the violation occurs at a store that is part of a chain of stores. 

(ii) On and after July 1, 2016, any person who violates this section shall be liable for a civil penalty in the amount of two hundred fifty dollars for each open door or window for the first violation and five hundred dollars for each open door or window for any second and subsequent violation within an eighteen month period, except that such person shall be liable for a civil penalty in the amount of five hundred dollars for each open door or window for the first violation and one thousand dollars for each open door or window for any second and subsequent violation within an eighteen month period if the violation occurs at a store that is part of a chain of stores.
(iii) All violations issued prior to July 1, 2016, shall continue to count toward the cumulative total of violations issued to a person for the purpose of assessing the amount of a civil penalty under paragraph (i) or (ii) of this subdivision.
f. Every store that is part of a chain of stores shall conspicuously post on each door a notice that states that violations of this section may be reported to 311. Such notice must be in the form and must contain the content as provided by the commissioner on the department’s website. 

§ 2. This local law takes effect immediately, except that subdivision f of section 20-910 of the administrative code of the city of New York, as added by section 1 of this local law, takes effect 30 days after it becomes law.
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