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INTRODUCTION


On June 23, 2015, the Committee on Civil Service and Labor, chaired by Council Member I. Daneek Miller, will hold a hearing on Proposed Int. No. 692-A, a Local Law in relation to the establishment of a retirement security review board. Those invited to testify today include the Director of the Mayor’s Office of Pensions, the City Comptroller, the Borough Presidents, the Central Labor Council, experts in retirement policy, worker advocates and interested members of the public. 

BACKGROUND


There is an urgent need to discuss retirement planning and options in this country, as many Americans with limited or no retirement savings are approaching retirement age. In 2010, the median household retirement account balance for workers between the ages of 55 to 64 was a mere $120,000.
 According to the Federal Reserve’s 2013 Survey of Consumer Finances, the typical working household approaching retirement had only $111,000 in 401(k) or IRA accounts.
 Converting to a monthly annuity, a retiring worker (at age 64) will have approximately $600 ($578.12) per month in supplemental income. According to research done at Boston College’s Center for Retirement Research, “[t]he median household retirement account balance for workers between the ages of 45 to 54 is only $75,000.”
 This income would be below the poverty level.
 Therefore, the financial security of older Americans is in serious danger.
 
AARP Survey on Retirement Security in New York State

In order to understand the problem more fully in New York State, this year AARP
 released a report of its results from a 2014 statewide survey of New York’s population aged 35-69, to analyze their post-retirement financial preparedness and plans for the future.
 These age groups are considered Generation X (“Gen X”) and Baby Boomers (“Boomers”).
 The AARP found that these New Yorkers generally are worried about their retirement; they have low confidence in Social Security, significant debt (often from education), and fear having to rely on public assistance in retirement because they have not prepared or lack access to plans.
 The survey found that 76 percent of the respondents were presently in the labor force (i.e. employed or looking for work), which broke down to 88 percent of Gen X and 63 percent of Boomers.


The report indicates that greater than 37 percent of respondents were dissatisfied with their personal financial situation: 24 percent are somewhat dissatisfied and 13 percent are very dissatisfied. A larger share of Gen X than Boomers reported dissatisfaction with their personal financial situation (40 percent and 33 percent, respectively).


Major concerns for these New Yorkers were:

· 73 percent worry about not saving enough;

· 67 percent worry about not planning enough for retirement;

· One-fourth of these workers are not confident they will ever be able to retire; another one-third is only somewhat confident; and

· 43 percent of those with access to workplace retirement plans expect to retire under age sixty five but only 17 percent of those without access to a plan expect to retire under age sixty five.

Whether a worker has access to a workplace retirement plan (such as a 401(k)) is a determinative factor in whether employees are prepared for retirement. However, the survey indicated a lack of access to such plans:

· Forty-three percent of people with access to an employer retirement benefit plan expected to retire under the age of 65, compared with only 17 percent who did not have such access;

· Only 20 percent of Gen X and 29 percent of Boomers had access to such plans;

· 52 percent of all employees in New York State were not offered a workplace retirement plan through their employer;
 
· Nearly one in three respondents without access to plan were not confident they will ever be able to retire; and 
 
· Even for those with access to such plans, however, 37 percent of GenXers, 48 percent of Boomers, were not saving through employer-sponsored retirement plans.


Nearly seventy percent overall stated that they would participate in a way to save for retirement at work if their employer offered it.
 While 80 percent of Gen X workers were likely to take advantage of employer-offered plans only 59 percent of Boomers would.


Many of these workers were in serious debt. 
 Eighty percent of Gen X and Boomer aged voters have some form of debt—55 percent reporting credit card debt, 53 percent with home loans and about one in five with student loans.


A majority of respondents (60 percent) planned to leave New York State once they retire. 66 percent of Gen X and 55 percent of Boomers did not believe they can afford to stay in the state and intend to leave.


The respondents were also asked for their opinion of a proposal for the State to set up a retirement savings plan, where workers can contribute to a private retirement account that is professionally managed. Under this scheme, workers would be able to choose whether or not to participate, and the account would be portable from job to job and the plan would have low fees and not cost taxpayer dollars. Seventy-five percent of those surveyed agreed that New York elected officials should support creating a state managed retirement savings plan—with 43 percent strongly supporting it.

Extent of the Problem

It is estimated that by 2035, there could be over 644,500 retired senior New Yorkers living on less than $540 a week; the same data indicates this will rise to 709,000 by 2040.
 The majority of New Yorkers close to retirement age have less than $100,000 saved, with 40 percent having less than $10,000 saved,
 with few, less than 77 percent of near-retirement households having more than $300,000 saved.
 In the United States, 30 percent of Americans nearing retirement have no retirement savings at all.
 

New Yorkers are saving less, in part because fewer employers are offering retirement plans. Only 41 percent of working New Yorkers have access to such a plan currently
 down from 49 percent a decade ago.
 This means that an estimated 1.8 million working New Yorkers do not have access to an employer-sponsored retirement plan. And even those employer who do offer such plans, they are not defined benefit plans, otherwise known as pensions but rather defined contribution plan like a 401(k).


The number of Americans with defined benefit plans has precipitously decreased in the last several decades. In 1985, more than half of American workers nearing retirement had a defined benefit plan. But this was reduced by 2009 to 29 percent.
 Even in the largest most profitable employers pensions are becoming rare; only 24 percent of Fortune 500 companies offer any type of defined benefit plan, down from nearly 60 percent in 1998.
 Employers now more frequently offer 401(k) plans, which incur high fees that are passed on to the worker.

Cost to Retire in New York City

When determining how much a retiree should have saved, various factors must be weighed, including higher life expectancy, rising healthcare costs, general inflation, and the increased retirement age for Social Security benefits (now 67 years). One method for determining the amount needed for retirement is to use the poverty threshold as the bare minimum. According to the Center for Economic Opportunity (CEO),
 the poverty threshold for a single adult was $14,371 as of April 2014.
 So, if a New Yorker wanted to retire today at age 65, and assuming he or she lives to be 80 years old, they would need $215,565 in retirement savings and income to survive at the poverty line.  
Minorities, Immigrants and Women


Minorities, immigrants and women are less prepared for retirement than whites and males. Workers of color are less likely to have access to an employer-sponsored retirement plan. Only 38 percent of Black employees, 30 percent of Latino employees and 26 percent of Asian employees have access to an employer sponsored retirement plan compared with 53 percent of white employees.
 


Three quarters of Black households and four out of five Latino households age 25-64 have less than $10,000 in retirement savings, compared to one out of two white households.
 Two-thirds or more of Black and Latino households have no retirement savings.
 


On average, women have two-thirds as much savings as men.
 An analysis by the investment firm Vanguard found that women with savings have an average balance of $78,000, compared with the male average balance of $121,000.
 This can be linked to overall gender pay disparity, wherein women are paid only 78 percent what men make for the same work.
 Nationally there are already twice as many women over 65 years of age living in poverty —2.6 million women compared with 1.3 million men.

 Plans from other Jurisdictions

This problem has been addressed on both federal and state levels. In 2014, President Obama signed a presidential memo directing the Department of Treasury to create the government-backed retirement accounts, known as my-RA.
 
The Obama Administration announced that the my-RA would act as a Roth I.R.A. (allowing contributions to be made post-tax and withdrawn tax free) and it would “aggressively” encourage employers nationwide to offer this program to employees. The administration further noted that the employer would not administer or contribute to the accounts. According to the U.S. Treasury, after the program is fully implemented, any employee who has their salary direct deposited will be eligible.

On the state level, many states have acknowledged the problem and either implemented a retirement saving program or are in the process of doing so. For example, in 2012, California passed the California Secure Choice Retirement Saving Trust Act (“CSCRSTA”) to address this problem by mandating retirement savings arrangements for California employers. In 2014, the state of Illinois, also enacted a state-mandated, state-operated retirement system for private employers, the Illinois Secure Choice Savings Program Act (“ISCSPA”).
 
Under the CSCRSTA, both private for-profit and nonprofit employers that have more than five employees and do not already offer a retirement plan, must enroll in payroll deposit retirement savings arrangement.
 In Illinois, for mandatory participation, the number of employees is twenty-five or more.
 Under both ISCSPA and CSCRSTA, all employees will be automatically enrolled in the retirement program and would contribute three percent of their wages through payroll deduction, unless they affirmatively elect otherwise.
 For those companies with fewer employees, the plan is not required; however, they may elect to participate in the program.
 

According to the California Act, “[e]mployee contributions pursuant to the program will be withheld by employers and remitted to the Trust. The Act also permits employers to make supplementary contributions from their own funds to employees’ accounts under the program as long as such employer contributions would not cause the program to be treated as an employee benefit plan under ERISA.” 
 
 There are similar provisions in the ISCSPA as well. Under both ISCSPA and CSCRSTA, an employee has the right to opt out of the state-sponsored coverage.
 

Also, under both California and Illinois, the retirement programs are administered by a Board for the purpose of promoting greater retirement savings for private-sector employees in a convenient, low-cost and portable manner.
 The board administering the program includes public officials serving ex officio as well as gubernatorial appointees. 
 It is important to note that the “statute reiterates that the state is not guaranteeing and is not responsible for any amounts contributed by employees to the state-operated retirement fund.”

As to the employers’ liability, in California “[e]mployers shall not have any liability for an employee’s decision to participate in, or opt out of, the program; employers shall not have any liability for the investment decisions of participating employees; employers shall not be a fiduciary of the program; employers shall not bear responsibility for the administration, investment, or investment performance of the program; and employers shall not be liable with regard to program design, investment returns, and benefits paid to participating employees.”
 Therefore, “employers would have no liability for the funds’ performance and would not need to comply with ERISA’s complicated requirements. Employers simply need to ensure that one more deduction and direct deposit occurs for each participating employee.”
 In Illinois, however, there is a penalty for qualified employers for not participating in the program.
 
Although very similar, the Illinois act has some notable distinctions from the California Law.
 The main difference between the Illinois and California laws is how they stand under federal law. The Illinois private sector retirement plan will pass muster under both the Internal Revenue Code and ERISA, because they will qualify as Roth IRAs, as investment gains and losses, as well as administrative expenses, will be allocated directly to these accounts. 
 The Illinois program will not be an ERISA-regulated employee benefit plan but will instead be an IRA payroll deposit arrangement. If Illinois’s system is an employee benefit plan for ERISA purposes, Illinois employers and the state itself will have no liability under ERISA.

Although it does not apply to all private employees, it is relevant to note that in March 2012, Massachusetts enacted HR 3754, an Act Providing Retirement Options for Nonprofit Organizations, which allows the State Treasurer to sponsor a retirement savings plan for workers at small non-profit organizations.
 Participation by the organizations is voluntary.
 The retirement plan would be a tax-qualified defined contribution arrangement with various investment options available to employees. Contributions could be made by workers, their employers or both.
 The plan would be marketed particularly to nonprofits with twenty or fewer employees.
 
In June 2014, the IRS ruled favorably on the proposal and is in the process of reviewing the group trust that the accounts will be pooled with for investment efficiencies. The Massachusetts Treasurer’s Office will formally roll out the plan once the IRS work is completed.
 

Also, on January 20, 2015, H. 939 was introduced in the Massachusetts legislature to create a plan modeled on the ISCSPA.
 No further action has been taken. This bill would:
establish the Massachusetts Secure Choice Savings Program and is modeled after the Illinois retirement legislation. H. 939 would establish a payroll-deduction IRA for workers whose employers do not offer any other retirement savings vehicle in the workplace. The bill requires all businesses in existence at least two years with 25 or more employees to automatically enroll their employees in the Security Choice Savings Program, unless they offer another retirement option to their workers. 
Employees can determine a contribution level and select among a small number of investment options. A default contribution level of three percent of salary is offered to those who do not select one on their own, as is a default life-cycle investment fund for those who do not choose one from the options offered. Assets are pooled into a single fund and managed by the Massachusetts Treasurer and a qualified board, providing participants the benefit of low fees and competitive investment performance. Employees can choose to opt out of the program at any time.

The law would be implemented within 24 months unless enough funds are not made available for the project. The Board would also find that the program is self-sustaining, that it is eligible for favorable federal tax treatment and that it is not subject to ERISA.
 
Numerous other states are currently engaged in implementation of state-administered retirement plans, including Arizona, Colorado, Connecticut, Indiana, Kentucky, Louisiana, Maryland, Massachusetts, Minnesota, Nebraska, New Hampshire, New Jersey, North Dakota, Ohio, Oregon, Utah, Vermont, Virginia and Washington.
 

NYC Comptroller’s Retirement Security Study Group

On February 27, 2015, New York City Comptroller Scott Stringer issued a press release announcing the creation of a Retirement Security Study Group.
 It was described as “a panel comprised of national academic leaders with broad expertise in all aspects of retirement security.” The purpose of it is to “develop[] innovative and affordable savings options for the growing number of New Yorkers without access to retirement plans at work.” The group has 7 members and is chaired by Scott Evans, Deputy Comptroller for Asset Management and Chief Investment Officer of the New York City Pension Funds.
 


The Comptroller was quoted as saying, “[t]oo many New Yorkers are facing a fiscal cliff when it comes to their retirement, without sufficient savings to live out their lives in dignity….We need to create more retirement savings options, and provide New Yorkers with safe, affordable strategies to plan for their future. That will not only help to preserve the City’s fiscal health and promote our economic well-being, it will help to give seniors the financial resources they need to partake in all that this City has to offer.” The group “will work to develop up to three retirement savings options by the fall of 2015 that comply with all relevant state and federal laws and protect City residents from liability. Those options will then be considered by a taskforce to be named at a later date comprised of key stakeholders, including representatives from government, labor, business and the policy and non-profit sectors, as well as other relevant parties.”

BILL SUMMARY
Proposed Int. No. 692-A would create a review board to study and issue a report regarding recommendations for the City to establish a retirement security program for private sector workers.
Section one of this legislation is a Declaration of Legislative Findings and Intent. It states that:

In February of 2015, the New York City Comptroller appointed a Retirement Security Study Group to assess the feasibility of establishing a retirement security program and fund for private sector workers in New York City. This Study Group is comprised of several leading academics and thought-leaders who are studying the issue of retirement security. The Study Group plans to issue a report that will include three options for establishing a retirement security program and fund for private sector workers. The Council will work with the mayor, public advocate, comptroller, and borough presidents to build consensus around the recommendations of the Retirement Security Study Group and to ensure that an appropriate solution is put in place. 
Subdivision a of the second section of this unconsolidated legislation would state that there would be a retirement security review board that would consist of eleven members. Three members would be appointed by the mayor; one member would be appointed by the speaker of the city council; one member would be appointed by the comptroller; one member would be appointed by the public advocate; and one member would be appointed by each of the five borough presidents.

The bill would further require that the review board’s members would include representatives from organized labor, the business and non-profit sectors. In addition, at least one member would have expertise in demographics and one member each would have expertise in matters pertaining to municipal finance, pension funds and financial advisement. Members would be appointed within thirty days of the enactment of this local law, and any vacancies in would be filled in the same manner as the original appointment.

Subdivision b of section 2 of this legislation would require the review board to review any reports or recommendations issued by any reputable source such board deems appropriate, including, but not limited to, the New York city comptroller or any other agency or office of the city of New York, with respect to establishing a retirement security fund and program for private-sector employees and identify the recommendations that best serve the interests of city residents. The review board would also be empowered to make other suggestions that it believes best serve the interests of city residents. The review board would consider the following criteria in evaluating any reports or recommendations reviewed pursuant to this subdivision: maximization of participation and ease of enrollment; limitation of risk and fees; portability of benefits; conformity with the provisions of the federal employee retirement income security act and New York State law; prohibition of the possibility of incurring debt or financial liabilities both to the city of New York and businesses that enroll their workers in the program; and input provided by members of the public at the meetings established the next subdivision c of this section.

Subdivision c of such bill section would require that within six months of the effective date of the local law, the office of the public advocate would organize and hold no fewer than one public meeting in each borough to solicit input from members of the public, including small business owners, regarding retirement security. Such public meetings would be organized in conjunction with relevant members of the city council as well as the speaker and the borough president for the borough in which each such meeting is held. The public advocate would provide adequate notice to the public of such meetings and would provide a transcript of all such meetings to the retirement security review board established by subdivision a of this section no later than one month after each such meeting is held. 

Subdivision d of bill section 2 would mandate that the review board would make public and present its findings and recommendations in a report to the mayor, council, comptroller, public advocate and borough presidents and, if relevant, state elected officials and would recommend a process and time-frame by which a program or fund may be established. Such report would be issued within one year of the time the last appointment to the board is made.

Subdivision e of such bill section would state that the advisory board would continue to exist from the effective date of this local law, until the board issues the report required by subdivision d of this bill section, after which it would cease to exist.
The third section of the bill is the enactment clause. The clause would provide that this local law would take effect immediately upon enactment.

Proposed Int. No. 692-A

By The Public Advocate (Ms. James) and Council Members Miller, Lancman, Kallos, Eugene, Rose and Rosenthal

A LOCAL LAW

In relation to the establishment of a retirement security review board

Be it enacted by the Council as follows:

Section 1. Declaration of Legislative Findings and Intent. In February of 2015, the New York City Comptroller appointed a Retirement Security Study Group to assess the feasibility of establishing a retirement security program and fund for private sector workers in New York City. This Study Group is comprised of several leading academics and thought-leaders who are studying the issue of retirement security. The Study Group plans to issue a report that will include three options for establishing a retirement security program and fund for private sector workers. 
The Council will work with the mayor, public advocate, comptroller, and borough presidents to build consensus around the recommendations of the Retirement Security Study Group and to ensure that an appropriate solution is put in place. 

§ 2. a. There shall be a retirement security review board that shall consist of eleven members to be appointed in the following manner:

1. three members shall be appointed by the mayor;

2. one member shall be appointed by the speaker of the city council;

3. one member shall be appointed by the comptroller; 

4. one member shall be appointed by the public advocate; and 

5. one member shall be appointed by each of the five borough presidents.

The review board’s members shall include representatives from organized labor, the business and non-profit sectors. At least one member shall have expertise in demographics and one member each shall have expertise in matters pertaining to municipal finance, pension funds and financial advisement. Members shall be appointed within thirty days of the enactment of this local law. Any vacancies in the membership of the board shall be filled in the same manner as the original appointment.
b. The review board shall review any reports or recommendations issued by any reputable source such board deems appropriate, including, but not limited to, the New York city comptroller or any other agency or office of the city of New York, with respect to establishing a retirement security fund and program for private-sector employees and identify the recommendations that best serve the interests of city residents. The review board may also make other suggestions that it believes best serve the interests of city residents. The review board shall consider the following criteria in evaluating any reports or recommendations reviewed pursuant to this subdivision:

1. maximization of participation and ease of enrollment; 

2. limitation of risk and fees;

3. portability of benefits;

4. conformity with the provisions of the federal employee retirement income security act and New York State law;

5. prohibition of the possibility of incurring debt or financial liabilities both to the city of New York and businesses that enroll their workers in the program; and

6. input provided by members of the public at the meetings established by subdivision c of this section.
c. Within six months of the effective date of the local law that added this section, the office of the public advocate shall organize and hold no fewer than one public meeting in each borough to solicit input from members of the public, including small business owners, regarding retirement security. Such public meetings shall be organized in conjunction with relevant members of the city council as well as the speaker and the borough president for the borough in which each such meeting is held. The public advocate shall provide adequate notice to the public of such meetings and shall provide a transcript of all such meetings to the retirement security review board established by subdivision a of this section no later than one month after each such meeting is held. 
d. The review board shall make public and present its findings and recommendations in a report to the mayor, council, comptroller, public advocate and borough presidents and, if relevant, state elected officials and shall recommend a process and time-frame by which a program or fund may be established. Such report shall be issued within one year of the time the last appointment to the board is made.

e. The advisory board shall continue to exist from the effective date of this local law, until the board issues the report required by subdivision d of this section, after which it shall cease to exist.

§ 3. This local law takes effect immediately.
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� E.g., according to 820 Ill. Comp. Stat. Ann. 80/85 (a), [a]n employer who fails without reasonable cause to enroll an employee in the Program within the time prescribed under Section 60 of this Act shall be subject to a penalty equal to: (1) $250 for each employee for each calendar year or portion of a calendar year during which the employee neither was enrolled in the Program nor had elected out of participation in the Program; or (2) for each calendar year beginning after the date a penalty has been assessed with respect to an employee, $500 for any portion of that calendar year during which such employee continues to be unenrolled without electing out of participation in the Program.


�There are five notable distinctions: 1. The Illinois law requires the allocation of investment gains and losses, as well as administrative expenses, to the private sector retirement savings accounts the Illinois law authorizes. Thus, unlike the formula-based, cash balance accounts established by the California Act, the Illinois accounts will qualify as individual retirement accounts (IRAs) under the Internal Revenue Code (Code).


2. The IRAs established under the Illinois program will be Roth IRAs. 


3. The Illinois Act requires participation by all Illinois employers with 25 or more employees who lack their own retirement savings plans for their employees. The California law, if confirmed by a second legislative vote, would mandate participation by much smaller firms with 5 or more employers if such firms have no retirement savings plans for their respective workers. 


4. The Illinois Act (unlike the Golden State’s law10) accepts the status of the Illinois private sector retirement plan as governed by the Employee Retirement Income Security Act of 1974 (ERISA) as long as Illinois employers and the state itself incur no liability from that status.


5. The Illinois Act, in contrast to the California statute, provides no explicit procedures for employers to supplement their employees’ contributions to the Illinois fund with employer contributions See, Edward Zelinsky, “Retirement in the Land of Lincoln: The Illinois Secure Choice Savings Program Act,” 2016 U. Ill. Law Rev, May 2015, at 3-4, See also 820 Ill. Comp. Stat. Ann. 80/50 (“[b]enefits. Interest, investment earnings, and investment losses shall be allocated to individual Program accounts as established by the Board under subsection (d) of Section 30 of this Act. An individual’s retirement savings benefit under the Program shall be an amount equal to the balance in the individual’s Program account on the date the retirement savings benefit becomes payable. The State shall have no liability for the payment of any benefit to any participant in the Program.”)
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� See Massachusetts, Center of Retirement Initiatives, Georgetown University, MC Court of Public Policy, June 10, 2015, � HYPERLINK "http://cri.georgetown.edu/states/massachusetts/" �http://cri.georgetown.edu/states/massachusetts/� 
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� The other announced group members were: 


Dr. Teresa Ghilarducci is a labor economist and nationally-recognized expert in retirement security;


Dr. David Laibson is the Robert I. Goldman Professor of Economics at Harvard University;


Dr. Olivia S. Mitchell is the International Foundation of Employee Benefit Plans Professor, as well as Professor of Insurance/Risk Management and Business Economics/Policy; Director of the Pension Research Council; and Director of the Boettner Center on Pensions and Retirement Research; all at the Wharton School of the University of Pennsylvania;


Dr. Alicia Munnell is the Peter F. Drucker Professor of Management Sciences at Boston College’s Carroll School of Management;


Dr. Joshua Rauh is a Professor of Finance at the Stanford Graduate School of Business, a Senior Fellow at the Hoover Institution, and a Research Associate at the National Bureau of Economic Research; and 


Dr. Stephen P. Zeldes is the Benjamin M. Rosen Professor of Economics and Finance at Columbia University’s Graduate School of Business, and currently serves as chair of the school’s Finance and Economics division.
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