Int. No. 318
By Council Members Williams, Johnson, Torres, Miller, Gibson, Chin, Palma, the Public Advocate (Ms. James), Arroyo, Cornegy, Dromm, Koo, Levine, Reynoso, Richards, Espinal, Levin, Menchaca, Dickens, Barron, Rosenthal, Cumbo, Rose, Rodriguez, King, Koslowitz, Wills, Mendez, Kallos, Lander, Eugene, Cabrera, Constantinides, Ferreras-Copeland and Maisel (by the request of the Manhattan Borough President)
..Title

A Local Law to amend the administrative code of the city of New York, in relation to prohibiting discrimination based on one’s arrest record or criminal conviction.
..Body

Be it enacted by the Council as follows:

Section 1. Subdivisions 10 and 11 of section 8-107 of chapter one of title eight of the administrative code of the city of New York, are amended to read as follows:
10. Criminal conviction. (a) It shall be unlawful discriminatory practice for any person to deny or act upon adversely any license or permit or employment to any person by reason of his or her having been convicted of one or more criminal offenses, or by reason of a finding of a lack of “good moral character” which is based on: 

(i) his or her having been convicted of one or more criminal offenses, when such denial is in violation of the provisions of article twenty-three-a of the correction law regardless of when such conviction occurred, including if such conviction occurred while such person was employed at the job at issue; or
(ii) his or her having a final judgment of guilt entered for a felony more than ten years ago and a misdemeanor more than five years ago. These periods of time shall be measured from the date judgment was entered or the release from incarceration, whichever date is later. Criminal acts committed outside the state shall be classified as acts committed within the state based on the maximum sentence that could have been imposed for such conviction under the laws of such foreign jurisdiction unless specifically required by law. 
(b) It shall be an unlawful discriminatory practice, unless specifically required by statute, for any person to make any inquiry or statement about an applicant’s arrest or conviction record until after the person has deemed the applicant otherwise qualified and decided to extend a conditional offer of employment. After inquiring about the applicant’s arrest or conviction record but before taking any adverse employment action based on such inquiry, the person must: 

(i) provide a written copy of the inquiry to the applicant;

(ii) perform an analysis of the applicant under article twenty-three-a of the correction law and provide a written copy of such analysis to the applicant; and

(iii) after giving the applicant the documents pursuant to subsections (i) and (ii) of this subdivision, allow the applicant a reasonable time to respond, which shall be no less than seven business days. During this time, the person must hold the position open for the applicant but, after the time has passed, need not wait for a response.

For purposes of this subdivision, “any inquiry” includes, but is not limited to, questions in any form of application or otherwise, searches of publicly available records, and consumer reports subject to article twenty-five of the general business law that contain criminal conviction information. Also for purposes of this subdivision, “any statement” includes, but is not limited to, any mention of arrest or conviction records or a background check; provided, however, that a person required by law to conduct a search of criminal history records maintained by the Division of Criminal Justice Services may state that the prospective license, permit, or employment is subject to a background check and that the person is prohibited by law from licensing, permitting, or employing individuals with certain criminal convictions, though such prohibition may be lifted by a certificate of relief from disabilities or certificate of good conduct under article twenty-three of the correction law. 

(c) Any person who fails to comply with paragraph (b) of this subdivision shall be liable to an aggrieved person for damages of at least $1,000 and shall be presumed, unless shown by clear and convincing evidence otherwise, to have engaged in an unlawful discriminatory practice as defined in paragraph (a) of this subdivision. An applicant’s response to an inquiry or statement that violates paragraph (b) of this subdivision shall not disqualify him or her from the prospective employment, or any lawful activity, occupation, profession or calling, or make him or her guilty of perjury or offering a false statement.

(d) Pursuant to section seven hundred fifty-five of the correction law, the provisions of this subdivision shall be enforceable against public agencies by a proceeding brought pursuant to article seventy-eight of the civil practice law and rules, and the provisions of this subdivision shall be enforceable against private employers by the commission through the administrative procedure provided for in this chapter or as provided in chapter five of this title. For purposes of this paragraph only, the terms “public agency” and “private employer” shall have the meaning given such terms in section seven hundred fifty of the correction law.
(e) For purposes of this subdivision only, “person” shall include an employment agency and labor organization as those terms are defined in subdivisions two and three in section 8-102 of chapter one of title eight of the administrative code of the city of New York.
11. Arrest record. It shall be an unlawful discriminatory practice, unless specifically required or permitted by any other law, for any person to make any inquiry as defined in subdivision ten about, whether in any form of application or otherwise, or to act upon adversely to the person involved, any arrest or criminal accusation of such person not then pending against that person which was followed by a termination of that criminal action or proceeding in favor of such person, as defined in subdivison [two]three of section 160.50 of the criminal procedure law, even if not sealed; or by a youthful offender adjudication, as defined in subdivision one of section 720. 35 of the criminal procedure law, or by a conviction for a violation sealed pursuant to section 160.55 of the criminal procedure law, or by a conviction which is sealed pursuant to section 160.58 of the criminal procedure law in connection with the licensing, employment or providing of credit to such person; provided, however, that the prohibition of such inquiries or adverse action shall not apply to licensing activities in relation to the regulation of guns, firearms and other deadly weapons or in relation to an application for employment as a police officer or peace officer as those terms are defined in subdivisions thirty-three and thirty-four of section 1.20 of the criminal procedure law.


§2. This local law shall take effect ninety days after enactment into law.
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