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Title:
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Amends Chapter one of Title 17 
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Title:
Resolution calling upon the New York State Legislature to pass, and the Governor to sign, legislation amending the general business law to require periodic retraining of persons licensed to practice appearance enhancement and the Department of State to increase the number of health and safety inspectors who inspect appearance enhancement businesses

Res. No. 535:
By Council Members Espinal, Constantinides, Cohen, Lancman, Levine, Torres, Greenfield, Gibson, Rosenthal and King (by request of Bronx Borough President)

Title:
Resolution calling upon the New York State Legislature to pass, and the Governor to sign, legislation amending the General Business Law to authorize the New York City Department of Health and Mental Hygiene to enforce State health and safety regulations against appearance enhancement establishments and to allow the Department to create a letter grading system for these establishments

I. INTRODUCTION


On Friday, May 1, 2015, the Committees on Consumer Affairs and Health, chaired by Council Members Rafael Espinal and Corey Johnson, respectively, will hear four pieces of legislation intended to promote the health and safety of consumers and workers in the appearance enhancement industry. The Committees will hear: Introductory Bill Number 610 (Int. No. 610), A Local Law to amend the administrative code of the city of New York, in relation to requiring the posting of information related to services offered at licensed appearance enhancement businesses; Proposed Introductory Number 304-A (Int. No. 304-A), A Local Law to amend the administrative code of the city of New York, in relation to promotion of health and safety at nail salons; Resolution Number 534 (Res. No. 534), a Resolution calling upon the New York State Legislature to pass, and the Governor to sign, legislation amending the general business law to require periodic retraining of persons licensed to practice appearance enhancement and the Department of State to increase the number of health and safety inspectors who inspect appearance enhancement businesses; and Resolution Number 535 (Res. No. 535) a Resolution calling upon the New York State Legislature to pass, and the Governor to sign, legislation amending the General Business Law to authorize the New York City Department of Health and Mental Hygiene to enforce State health and safety regulations against appearance enhancement establishments and to allow the Department to create a letter grading system for these establishments.

Those invited to testify include the Department of Consumer Affairs (DCA) and the Department of Health and Mental Hygiene (DOHMH), as well as representatives of the appearance enhancement industry, chambers of commerce, business improvement districts and other interested parties. 
II. BACKGROUND

Under New York State law, the appearance enhancement industry encompasses a wide variety of commercial licensing categories, specifically: nail specialty, waxing, natural hair styling, esthetics and cosmetology.
  The appearance enhancement industry, comprised mostly of small businesses commonly referred to as “beauty salons,” is a large and growing sector of the economy, both nationally and locally. There are over 35,000 beauty salons in the five boroughs of New York City alone.
  Employment for manicurists and pedicurists is expected to grow 16% from 2012 to 2022, which represents faster than average job growth.
 The popularity and demand for appearance enhancement services holds strong even in tough economic times. Between 2008 and 2009—the height of the Great Recession—the industry experienced a decline of only .01 percent nationwide.
 Between 2009 and 2010, it was reported that the industry grew 1.7 percent nationwide, representing an increase of nearly 1,600 businesses.
 During both time periods, the industry outperformed the overall private sector economy nationwide.
 

The appearance enhancement industry offers both entrepreneurial and employment opportunities for immigrant communities in the City and across the nation. The workers and owners are overwhelmingly immigrants and the industry is an important source of employment for those with limited English proficiency.
 Korean immigrants own about 70 percent of the nail salons in New York City. 
 Immigrants from Latin America and China are entering the industry as well. 
 


The Division of Licensing Services at the New York Department of State (“Division”) regulates the appearance enhancement industry through licensing, mandated education, and inspections.  For a cosmetology license, the Division requires New York State residents to be at least 17 years of age, complete a 1,000 hour approved course of study and pass both written and practical examinations.
 The hours of required course study for esthetics, natural hair styling, nail specialty and waxing are 600 hours, 300 hours, 250 hours and 75 hours, respectively.
  The license for waxing includes written examination. All others require both a written and practical examination. 


The Division may also issue a license to those who can document adequate education and experience, either from other states or countries.  The degree of documentation required varies with each license category and degree of reciprocity or endorsement with other states, but in every case, five years of documented experience from outside the state or country may qualify. Additionally, licensees are required to practice pursuant to New York State’s appearance enhancement law.

In its enforcement capacity, the Division conducts inspections and investigates complaints to enforce the appearance enhancement regulations, including sanitary and hygienic conditions and chemical storage. The Division’s state-wide inspections data for the past three years are as follows:  

· 2012: 65 inspections, 157 investigations, and 22 license revocations ;
· 2013: 2,321 inspections, 208 investigations, three license suspensions and one license revocation;
· 2014: 3,053 inspections, 48 investigations,  four license suspensions and 119 license revocations.

The Division expects to conduct 6,478 inspections for 2015.
 

In September 2014, the Office of the Public Advocate of the City of New York, Letitia James, published a report titled, “How Safe Is Your Nail Salon?,” which noted that there are only 27 inspectors who conduct appearance enhancement regulatory enforcement state-wide.
 In a response letter to the Public Advocate dated February 6, 2015, New York Secretary of State Cesar Perales indicated that the Department of State was in the process of interviewing to fill four more investigator positions.
 According to the Public Advocate’s report, the state does not have an adequate amount of inspectors to enforce its regulations against the thousands of appearance enhancement establishments throughout the state or in the City. The Public Advocate’s report also highlighted concerns regarding health and safety, particularly in nail salons. 


One of the concerns involves the risk of infection due to the nature of services rendered, particularly at nail salons, especially if compounded by inadequate sanitary procedures. The cutting of cuticles and the use of “credo” knives to remove dead skin on the feet are particularly dangerous procedures, as both run the risk of drawing blood. The use of credo blades is illegal in New York State,
 but reportedly some establishments still use the practice.
 Fungal infections can be spread through skin contact, especially if tools are not sterilized after each use. One of the greater concerns has been the cleanliness of footbaths for pedicure clients. In 2000, an outbreak of Mycobacterium fortuitum furunculosis affected over 100 pedicure customers in Northern California. 
 Customers developed boils on the lower legs that left scars when they healed. Following the outbreak the Centers for Disease Control and Prevention conducted a survey of 30 footbaths in 18 nail salons from five California counties.
 The result was a finding of mycobacteria, including Mycobacterium fortuitum furunculosis, in 29 of the 30 footbaths.
 The only footbath where it was not found had only been in service for 11 days.
 

There is also growing awareness and concern over the toxicity of chemicals used in the appearance enhancement industry, particularly in nail salons. Of the 10,000 chemicals used in cosmetics today, only 89% have been tested for safety.
 Nail products often contain three chemicals, toluene, formaldehyde, and dibutyl phthalate, commonly referred to as the “toxic trio.”
 Formaldehyde is an airway irritant and a known carcinogen.
 Toluene is an eye and airway irritant, may cause kidney and liver damage and harm to an unborn children, as well as headaches and dizziness.
 Dibutyl phthalate is an eye, skin and airway irritant.
 Formaldehyde is present in hair products as well, particularly hair smoothing treatments (such as the popular “Brazilian Blowout”), and have even been found in some products labeled formaldehyde-free.
 
Health risks arise for both workers and consumers from prolonged exposure to high concentrations of chemicals. To minimize these risks, the Office of Occupational Safety and Health Administration (OSHA) recommends the use of ventilation and exhaust systems to reduce workers’ exposure to the harmful chemicals.
 A study by the Centers for Disease Control found that proper ventilation may reduce worker exposures by as much as 50%.
 

In February of 2012, the City of San Francisco implemented a Healthy Nail Salon Recognition Program, a voluntary program which publicly recognizes nail salons that use nail polishes that are free of the “toxic trio,” use safer nail polish removers, ensure staff wear protective gloves when using nail products, provide proper ventilation and install mechanical ventilation units within one year of entering the program, and meet other criteria such as worker education.
 Recently, in Massachusetts, the “Norfolk County 7 Medical Reserve Corps,” a community organization, won an award from the National Association of County and City Health Officials to help implement a program similar to San Francisco’s within the seven towns it serves.
 
III. ANALYSIS OF LEGISLATION
Int. No. 601


Int. No. 601 would amend the Administrative Code of the City of New York (the Code) to require DCA to create a list of appearance enhancement consumers’ rights that would be made available to all appearance enhancement businesses licensed by the state and operating within the City of New York. The owner or operator of any appearance enhancement business would be required to conspicuously post in English and Spanish, at minimum, the following list of rights, rules and regulations:
i. all businesses engaged in appearance enhancement are required to have a license from the state

ii. prospective customers may retrieve the complaint history of any appearance enhancement business by visiting the Department of State website
iii. every business engaged in appearance enhancement is subject to the safety and hygiene standards enforced by the state

iv. customers are entitled to adequate ventilation

v. customers may ask that all tools and instruments be immersed in state approved disinfection liquids

vi. customers may request that any person providing them with appearance enhancement services wash their hands with soap and water prior to providing services 
vii. customers may file a complaint with the Department of State 
Prop. Int. No. 304-A

Proposed Int. No. 304-A would amend the Code by adding a new section 17-198 and 17-198.1, which would require the DOHMH to take certain actions regarding nail salons, introduce requirements relating nail salons, and create a Nail Salon Task Force.


Bill section 1 would create new §17-198, entitled Healthy Nail Salons.  Subdivision a of § 17-198 would define the following terms: “dilution ventilation system,” “exhaust ventilation system,” “mechanical ventilation unit,” “nail salon,” “nail salon employee,” and “nail salon product.” “Dilution ventilation system” would be defined as any system which brings in clean air in order to dilute contaminated air, and which exhausts diluted air outside via exhaust fans.  “Exhaust ventilation system” would be defined as any system that captures and removes airborne contaminants at their source before they contaminate the breathing zones of nail salon customers and workers, including, but not limited to, downdraft ventilated tables or portable source capture exhaust ventilation systems. “Mechanical ventilation unit” would mean either a dilution ventilation system or local exhaust ventilation system in operation during business hours. “Nail salon” would be defined as any business in the practice of providing services for a fee or any consideration or exchange to cut, shape or enhance the appearance of the nails of the hands or feet, including the application and removal of sculptured or artificial nails. “Nail salon employee” would mean individuals employed by a nail salon, including, but not limited to, technicians, and would also include independent contractors. Finally, “nail salon product” would be defined as any chemical product used in a nail salon to enhance the appearance of the nails of the hands or feet, including the application and removal of sculptured or artificial nails.


Subdivision b of new § 17-198 would require DOHMH to create health safety guidelines relating to nail salons.  The guidelines would cover topics including, but not limited to: 

1. Dangers relating to certain nail salon products and recommendations for the substitution of hazardous products with less hazardous alternatives;

2. Prohibiting the use of nail polishes that contain dibutyl phthalate, toluene or formaldehyde;

3. methods and recommendations to improve air quality in nail salons and reduce the level of chemical vapors, pollutants, mist or dust within the salon;

4. procedures to (i) limit the spread of communicable diseases, and (ii) limit the risk of harm to nail salon employees; and

5. the use of personal protective equipment for nail salon staff.

DOHMH would be required to amend such guidelines within one year following the release of the report pursuant to subdivision k of section 17-198.1, which would require the creation of a Nail Salon Task Force and report, based on such report’s findings and recommendations. 


Subdivision c of new § 17-198 would require DOHMH to establish a certification program to encourage nail salons to promote healthy standards for nail salon employees and customers.  Such program would also seek to reduce or eliminate the use of products with potentially harmful chemicals and air pollutants, to support and promote nail salons that place a high priority on customer and employee health and safety, and to help the public make more informed decisions about nail salon services.  Certification would last for a period of two years and could be renewed upon satisfaction of the requirements enumerated in this subdivision.  DOHMH would be required to provide a seal to any nail salon granted a healthy nail salon certification stating such salon’s status as a healthy nail salon.  DOHMH would be required to grant a certification to any nail salon that satisfies the following requirements:  

1. submission of an attestation to DOHMH that the nail salon is in compliance with Article 27 of the New York State General Business Law or any regulations promulgated pursuant thereto;

2. completion of a course, provided by DOHMH or any entity approved by the Department, that educates nail salon owners and managers on how to protect nail salon owners, employees, customers and occupants of adjacent businesses and residences from any adverse health and safety impacts caused by nail salons;
3. submission to the Department of a statement, signed by the owner of the nail salon, that the nail salon will comply with the guidelines developed by DOHMH pursuant to subdivision b of this section and train all nail salon staff on such guidelines;
4. installation of a mechanical ventilation unit;
5. posting of the sign as provided in subdivision h of this section;
6. submitting to inspection by DOHMH, including, but not limited to, at initial certification and certification renewal; and
7. the nail salon has registered pursuant to subdivision i of this section.

Subdivision d provides that DOHMH may revoke a nail salon’s certification upon a finding that such salon has failed to comply with the certification program. 


Subdivision e relates to reimbursement, requiring DOHMH to develop a program to reimburse any nail salon for expenses related to the purchase and installation of mechanical ventilation units within one year of such purchase or installation, provided, however, that such nail salon has been certified pursuant to subdivision c of this section, and applies for such funds on a form provided by DOHMH and accordance with rules or guidelines as developed by the Department.  Such reimbursement may only be given to a nail salon that is in full compliance with the certification program, and which has not had any substantiated claims or judgments against it for wage theft or violations of regulations of the United States Office of Occupational Health and Safety or violations of New York State General Business Law or any regulations promulgated thereto at or since the time of designation in the certification program. The Department would be required to establish amounts and rates for such reimbursement, provided that reimbursements to individual nail salons do not exceed five hundred dollars.  


Subdivision f would require DOHMH to post on its website a description of the Department’s guidelines developed pursuant to subdivision b, the certification program created pursuant to subdivision c, and the reimbursement program created pursuant to subdivision e of this section.  In addition to the description of such certification program, the website would also be required to list the names and addresses of all nail salons participating in such certification program.  DCA and the Department of Small Business Services would also be required to post on their website such list or provide links on their respective websites to DOHMH’s website accompanied by a conspicuous description of such certification program.  


Subdivision g relates to education and outreach by the Department.  DOHMH would be required to educate nail salon owners, employees, customers, product suppliers or distributors, community and immigrant organizations, health and safety advocates and the general public about potential health hazards present in nail salons and methods to control, eliminate or reduce such potential hazards.  Such education efforts would have to include, but not be limited to, distribution of educational materials, technical assistance, education workshops or forums, and public service advertisements.  


Subdivision h relates to signage, requiring nail salon owners to post signs, to be developed and provided by DOHMH, in the owner’s nail salon.  The signs would detail procedures and information for nail salon employees and customers to increase safety and reduce harmful health effects from exposure to communicable diseases, nail care cosmetics and airborne dust particles.  Such sign would be required to be based upon guidelines developed by DOHMH pursuant to subdivision b of this section, and would have to be posted conspicuously in public areas in accordance with the rules of the Department and be printed in English, Spanish, Korean, Vietnamese, Nepali, Chinese and any other languages DOHMH deems necessary in order to communicate to nail salon employees and customers. The sign would include information on how to make anonymous complaints to appropriate state authorities regarding businesses suspected of violating regulations promulgated pursuant to Article 27 of the New York State General Business Law. 


Subdivision i would make it unlawful for any individual to operate a nail salon without having registered with the Department.  Registration would have to include registrant’s name, address, corporate structure and ownership, and other information as the Department may require and shall be filed on forms to be prescribed by DOHMH.  Any individual, partnership, corporation, limited liability company, joint venture, association, or other business entity that operates a nail salon without registering would be subject to a civil penalty of not more than one hundred dollars per month such nail salon operates without registering. However, notwithstanding such civil penalty and fine, a first-time violation of paragraph of the registration requirement or any rules promulgated pursuant thereto by any individual, partnership, corporation, limited liability company, joint venture, association, or other business entity that operates a nail salon shall be reduced to half the amount if, within thirty days of the date of the issuance of the notice of violation, or at the hearing of such notice of violation, such entity submits adequate proof of having cured the violation.


Bill section two would create new §17-198.1, entitled Nail Salon Task Force.  Subdivision a of § 17-198.1 would define the following terms: “nail salon” and “nail salon product.”  “Nail salon” would have the same definition as such term is defined in § 17-198, which is defined as any business in the practice of providing services for a fee or any consideration or exchange to cut, shape or enhance the appearance of the nails of the hands or feet, including the application and removal of sculptured or artificial nails. Finally, “nail salon product” would have the same definition as such term is defined in § 17-198, which is defined as any chemical product used in a nail salon to enhance the appearance of the nails of the hands or feet, including the application and removal of sculptured or artificial nails.


Subdivision b would create a task force to study and provide recommendations for nail salon health and safety. The task force would examine issues including, but not limited to, facility requirements, standards of practice, prohibitions of particular products, ways to improve enforcement and/or issuance of violations, and ways to encourage and address complaints concerning nail salon health and safety from nail salon employees and customers. It would also request from the New York State Department of State data for the preceding three calendar years of all inspections of nail salons located within the City and any enforcement actions undertaken by the New York State Department of State. 


Subdivision c of this section provides that the Task Force would consist of seven members.  Four members would be appointed by the Mayor as follows: 

· All four members would be required to be representatives of advocacy groups involved in nail salon health and safety, have experience in the field of nail salon health and safety or advocate for the interests of nail salon employees and the communities they represent. 
· Two such members would be required to have experience in the field of nail salon health and safety;

The Speaker of the Council would appoint two members to the Task Force as follows:

· Both members would be required to be representatives of advocacy groups involved in nail salon health and safety or have experience in the field of nail salon health and safety or advocate for the interests of nail salon employees and the communities they represent.

Finally, the Public Advocate would appoint the seventh and final member of the Task Force as follows: 

· Such member is a representative of an advocacy group involved in nail salon health and safety, has experience in the field of nail salon health and safety or advocates for the interests of nail salon employees and the communities they represent.


Subdivision d provides that the Commissioner, or his or her designee, would be an ex officio member of the Task Force, and subdivision e provides that all members of the Task Force be appointed within sixty days of the enactment of this bill into law.  Subdivisions f and g relate to the selection of a chairperson of the Task Force, the length of terms and the filling of vacancies.  Pursuant to subdivision h, DOHMH and DCA would be able to provide staff to assist the Task Force.  Subdivision i relates to the removal of Task Force members.  Subdivision j provides that Task Force members shall serve without compensation and shall meet no less than once a month.  


Subdivision k requires that the Task Force submit to the mayor, the Speaker of the Council and the Public Advocate a report no later than twelve months from the date all seven members of the task force are appointed.  The report would be required to include the Task Force’s findings and recommendations and all data made available to it by the New York Department of State concerning inspections of and enforcement against nail salons located in the City.  The report would have to examine the health and safety conditions present in nail salons in the City.  The report would also include demographic data on the age, race, ethnicity, gender and national origin of nail salon owners and employees. Finally, the report would have to provide recommendations, if any, for improving the health and safety in nail salons. The Task Force would dissolve upon its submission of the report. 


Finally, bill section three provides that the proposed law would take effect 180 days after its enactment into law, provided that the Commissioner of DOHMH take action as is necessary for implementation of the proposed law prior to such effective date, including through the promulgation of rules.  It also provides further that paragraph 3 of subdivision i of § 17-198 would be repealed one year after such effective date, and provides further that subdivision e of   § 17-198 would be deemed repealed four years after such effective date.

Res. No. 534


Resolution Number 534 calls upon the State Legislature to pass and the Governor to sign, legislation that would require periodic training for appearance enhancement licensees and require the Department of State to increase the number of inspectors that enforce the state’s health and safety regulations. 


The resolution would note that the General Business Law defines the appearance enhancement business as a business engaged in nail specialty, waxing, natural hair styling, esthetics and cosmetology and that persons must obtain a license from the state to perform this work. The resolution would note that the Secretary of State has promulgated rules with respect to owner responsibility, hygienic practices, dress and facilities, and safety training. The resolution would note that applicants must complete health and safety training for specified hours at state approved institutions. The resolution would point out that the state allows persons from other states and countries to show a certain level of experience in lieu of completing training. The resolution would clarify that this includes countries or states where no formal training or licensing may be required. The resolution would observe that once licensed, no further training is required. The resolution would cite a report by the Public Advocate, titled, “How Safe Is Your Salon?” which states that there are only 27 inspectors responsible for the health and safety of nearly 5,000 nail salons statewide. The resolution would state that in response to reports of unsanitary conditions and concerns regarding the safety of chemicals used in the industry, requiring periodic training and increasing the number of inspectors would promote more sanitary conditions at appearance enhancement establishments.

Res. No. 535   

Resolution Number 535 would call upon the New York State Legislature to pass, and the Governor to sign, legislation authorizing DOHMH to enforce State health and safety regulations against appearance enhancement establishments and to allow the DOHMH to create a letter grading system for these establishments. 

The resolution would note that there are growing health and safety concerns in the appearance enhancement industry, in particular, with respect to the toxic chemicals used in many beauty products and the danger of infections to customers from insufficient sanitary practices. The resolution would specify concerns of dangerously high levels of formaldehyde in many hair smoothing treatments and concerns of infection resulting from manicures and pedicures.

The resolution would state that the City of New York is not responsible for inspecting businesses engaged in the practice of appearance enhancement for purposes of health and safety because the authority lies solely with the State.  The resolution would point out that 11.5 percent of the State's appearance enhancement establishments inspected over the previous four years received violations and of these, 56 percent were referred for discipline for serious violations, according to the 2012 New York State Appearance Enhancement Advisory Meeting Summary.  Res. No. 353 would state that authorizing DOHMH to enforce State regulations against appearance enhancement establishments would increase inspection and enforcement, and that empowering DOHMH to create a letter grading system for such establishments would help to educate consumers to make more deliberative and informed decisions.
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Int. No. 610

By Council Members Espinal, Constantinides, Cohen, King, Levine, Rose, Torres, Greenfield, Gibson, Vacca, and Rosenthal (by the request of the Bronx Borough President) 

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring the posting of information related to services offered at licensed appearance enhancement businesses 

Be it enacted by the Council as follows:

Section 1. Chapter 5 of Title 20 of the administrative code of the city of New York is amended by adding subchapter 19 to read as follows: 


§ 20-824. Required disclosures for appearance enhancement businesses. a. 1. On or before January 1, 2015, the department shall create a list of appearance enhancement consumers’ rights that shall be made available to all appearance enhancement businesses within the city of New York that are licensed by the New York department of state pursuant to section 401 of the New York state general business law. For the purposes of this section appearance enhancement shall include: nail specialty, waxing, natural hair styling, the practice of esthetics and cosmetology as defined by section 400 of the New York state general business law. 

2. Such list of consumers’ rights shall state, at minimum that pursuant to section 401 of the general business law of the state of New York and part 160 of the New York code of rules and regulations:

(i) all businesses engaged in appearance enhancement in the city of New York are required to have a valid license issued by the New York department of state prominently displayed on the premises of such business; 

(ii) prospective customers may retrieve the complaint history of any appearance enhancement business by visiting the department of state’s website and referencing the business’ license number; 

(iii) every business engaged in appearance enhancement is subject to the safety and hygiene standards enforced by the State of New York; 

(iv) customers are entitled to proper ventilation to prevent strong chemical odors from lingering; 

(v) customers may ask that all tools and instruments be immersed in state approved disinfection liquids; 

(vi) customers may request that any person providing them with appearance enhancement services wash their hands with soap and water prior to working on such customer; and 

(vii) customers may file a complaint with the department of state regarding incompetence or the unlicensed practice of appearance enhancement. 

b. The owner or operator of any appearance enhancement businesses shall conspicuously post such list of consumers’ rights pursuant to subdivision a of this section on the premises of such appearance enhancement business in English and Spanish, and in a size and style to be determined by the commissioner.  


§ 2. This local law shall take effect 120 days upon enactment; provided, however, that the commissioner shall take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules.

C.E.B. 
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Proposed Int. No. 304-A

By The Public Advocate (Ms. James) and Council Members Johnson, Chin, Cornegy, Crowley, Koo, Lancman, Rose and Rosenthal
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the promotion of health and safety at nail salons
Be it enacted by the Council as follows:

Section 1. Chapter one of title 17 of the administrative code of the city of New York is amended by adding a new section 17-198 to read as follows:

§ 17-198 Healthy nail salons  a. Definitions. For the purposes of this section, the following terms shall mean:
1. “Dilution ventilation system” means any system which brings in clean air in order to dilute contaminated air, and which exhausts diluted air outside via exhaust fans.

2. “Exhaust ventilation system” means any system that captures and removes airborne contaminants at their source before they contaminate the breathing zones of salon customers and workers, including, but not limited to, downdraft ventilated tables or portable source capture exhaust ventilation systems. 
3. “Mechanical ventilation unit” means either a dilution ventilation system or local exhaust ventilation system in operation during business hours.

4. “Nail salon” means any business in the practice of providing services for a fee or any consideration or exchange to cut, shape or enhance the appearance of the nails of the hands or feet, including the application and removal of sculptured or artificial nails.

5. “Nail salon employee” means individuals employed by a nail salon, including, but not limited to, technicians, and shall also include independent contractors. 
6. “Nail salon product” means any chemical product used in a nail salon to enhance the appearance of the nails of the hands or feet, including the application and removal of sculptured or artificial nails.

b. Health and Safety Guidelines.  The department shall develop guidelines relating to the health and safety of nail salons.  Such guidelines shall cover topics including, but not limited to: 


1. the danger of certain nail salon products and recommendations for the substitution of hazardous products with less hazardous alternatives, including, but not limited to, refraining from the use of nail polish thinners and using safer nail polish removers such as acetone;


2. prohibiting the use of nail polishes that contain dibutyl phthalate, toluene or formaldehyde;

3. methods and recommendations to improve air quality in nail salons and reduce the level of chemical vapors, pollutants, mist or dust within the salon. Such methods may include, but not be limited to, utilizing a mechanical ventilation unit, methods to reconfigure workstations and fans to reduce vapors, pollutants, mist, dust and odors, use of metal bin or garbage cans with lids to dispose of products used at workstations, and regularly opening windows and doors throughout the day;

4. procedures to (i) limit the spread of communicable diseases by, among other practices, washing hands, cleaning and disinfecting tools after each use, and (ii) limit the risk of harm to nail salon employees through, among other practices, taking meal and rest breaks, ensuring that such employees have regular access to fresh air and ensuring that food or beverages are not ingested where chemicals are used or stored; and

5. use of personal protective equipment for nail salon staff, including, but not limited to, respirators approved by the national institute for occupational safety and health, goggles and disposable nitrile gloves.

The department shall amend such guidelines within one year following the release of the report pursuant to subdivision k of section 17-198.1 of this chapter and based on such report’s findings and recommendations. 

c. Certification. The department shall establish a certification program to encourage nail salons to promote healthy standards for nail salon employees and customers; to reduce or eliminate the use of products with potentially harmful chemicals and air pollutants;  to support and promote nail salons that place a high priority on customer and employee health and safety; and to help the public make more informed decisions about nail salon services.  Such certification shall be for a period of two years and may be renewed upon satisfaction of the requirements enumerated in this subdivision.  The department shall provide a seal to any nail salon granted a healthy nail salon certification stating such salon’s status as a healthy nail salon.  The department shall grant a certification to any nail salon that satisfies the following requirements:  

1. submission to the department of an attestation that the nail salon is in compliance with article 27 of the New York state general business law or any regulations promulgated pursuant thereto;

2. completion of a course, provided by the department or such other entity as approved by the department, that educates nail salon owners and managers on how to protect nail salon owners, employees, customers and occupants of adjacent businesses and residences from any adverse health and safety impacts caused by nail salons, including, but not limited to, by educating on the guidelines as developed pursuant to subdivision b of this section;
3. submission to the department of a statement, signed by the owner of the nail salon, that the nail salon shall comply with the guidelines developed by the department pursuant to subdivision b of this section and train all nail salon staff on such guidelines;
4. installation of a mechanical ventilation unit;

5. posting of such sign as provided in subdivision h of this section;

6. submitting to inspection by the department, including, but not limited to, at initial certification and certification renewal; and

7. the nail salon has registered pursuant to subdivision i of this section.

d. Revocation.  The department may revoke a nail salon’s certification upon a finding that such salon has failed to comply with the certification program.    
e. Reimbursement.  The department shall develop a program to provide a reimbursement to any nail salon for expenses related to the purchase and installation of mechanical ventilation units within one year of such purchase or installation, provided, however, that such nail salon has been certified pursuant to subdivision c of this section, and applies for such funds on a form, to be approved by the department, and in accordance with rules or guidelines as developed by the department.  Such reimbursement may only be given to a nail salon that is in full compliance with such certification program, and which has not had any substantiated claims or judgments against it for wage theft or violations of regulations of the United States office of occupational health and safety or violations of New York state general business law or any regulations promulgated thereto at or since the time of designation in the certification program. The department shall establish amounts and rates for such reimbursement, provided that reimbursements to individual nail salons shall not exceed five hundred dollars.  

f. Website.  The department shall post on its website a description of the department’s guidelines developed pursuant to subdivision b, the certification program created pursuant to subdivision c, and the reimbursement program created pursuant to subdivision e of this section.  In addition to the description of such certification program, the website shall also list the names and addresses of all nail salons participating in such certification program.  The department of consumer affairs and the department of small business services shall also post on their website such list or shall provide links on their respective websites to the department’s website accompanied by a conspicuous description of such certification program.  

g. Education and outreach.  The department shall educate nail salon owners, employees, customers, product suppliers or distributors, community and immigrant organizations, health and safety advocates and the general public about potential health hazards present in nail salons and methods to control, eliminate or reduce such potential hazards, including, but not limited to, information regarding the (i) potentially harmful effects of exposure to pregnant women from the chemicals found in nail salon products and (ii) symptoms and/or illnesses, including, but not limited to, allergic and irritant dermatitis, occupational asthma, eye, skin or mucous membrane irritation, fatigue, and nausea that may be experienced by nail salon employees and customers.  Such education efforts shall include, but not be limited to, distribution of educational materials, technical assistance, education workshops or forums, and public service advertisements.  
h. Signs.  Nail salon owners shall post signs, to be developed and provided by the department, in such owner’s nail salon that detail procedures and information for nail salon employees and customers to increase safety and reduce harmful health effects from exposure to communicable diseases, nail care cosmetics and airborne dust particles.  Such sign shall be based upon guidelines developed by the department pursuant to subdivision b of this section. Such signs shall be posted conspicuously in public areas in accordance with the rules of the department and shall be printed in English, Spanish, Korean, Vietnamese, Nepali, Chinese and any other languages the department deems necessary in order to communicate to nail salon employees and customers. Such sign shall include information on how to make anonymous complaints to appropriate state authorities regarding businesses suspected of violating regulations promulgated pursuant to article 27 of the New York state general business law. 

i. Registration.  1. It shall be unlawful for any individual to operate a nail salon without having registered with the department.  Registration shall include registrant’s name, address, corporate structure and ownership, and other information as the department may require and shall be filed on forms to be prescribed by the department.

2. Any individual, partnership, corporation, limited liability company, joint venture, association, or other business entity that operates a nail salon without registering shall be subject to a civil penalty of not more than one hundred dollars per month such nail salon operates without registering.

3. Notwithstanding paragraph 2 of this subdivision, a first-time violation of paragraph one of this subdivision or any rules promulgated pursuant thereto by any individual, partnership, corporation, limited liability company, joint venture, association, or other business entity that operates a nail salon shall be mitigated to half the amount if, within thirty days of the date of the issuance of the notice of violation, or at the hearing of such notice of violation, such individual, partnership, corporation, limited liability company, joint venture, association, or other business entity submits adequate proof of having cured the violation.
§ 2. Chapter one of title 17 of the administrative code of the city of New York is amended by adding a new section 17-198.1 to read as follows:

§ 17-198.1 Nail salon task force  a. Definitions. For the purposes of this section, the following terms shall mean:
1. “Nail salon” means any business in the practice of providing services for a fee or any consideration or exchange to cut, shape or enhance the appearance of the nails of the hands or feet, including the application and removal of sculptured or artificial nails.

2. “Nail salon product” means any chemical product used in a nail salon to enhance the appearance of the nails of the hands or feet, including the application and removal of sculptured or artificial nails.

b. There shall be a task force to study and provide recommendations for nail salon health and safety. Such task force shall examine issues including, but not limited to, facility requirements, standards of practice, prohibitions of particular products, ways to improve enforcement and/or issuance of violations, and ways to encourage and address complaints concerning nail salon health and safety from nail salon employees and customers. Such task force shall also request from the New York state department of state data for the preceding three calendar years of all inspections of nail salons located within the city of New York and any enforcement actions undertaken by the New York state department of state, including, but not limited to, notices of violation, warnings, or fines against any such nail salons. 


c. Such task force shall consist of seven members as follows:    

1. Four members shall be appointed by the mayor, provided that such members are representatives of advocacy groups involved in nail salon health and safety, have experience in the field of nail salon health and safety or advocate for the interests of nail salon employees and the communities they represent, provided further that at least two such members have experience in the field of nail salon health and safety;

2. Two members shall be appointed by the speaker of the council, provided such members are representatives of advocacy groups involved in nail salon health and safety or have experience in the field of nail salon health and safety or advocate for the interests of nail salon employees and the communities they represent; and

3. One member shall be appointed by the public advocate, provided that such member is a representative of an advocacy group involved in nail salon health and safety, has experience in the field of nail salon health and safety or advocates for the interests of nail salon employees and the communities they represent.

d. The commissioners of the department of health and mental hygiene and the department of consumer affairs, or their designees, shall serve ex officio.  

e. The members shall be appointed within sixty days of the enactment of this local law.

f. At its first meeting, the task force shall select a chairperson from among its members by majority vote of the task force.  

g. Each member shall serve for a term of twelve months, to commence after the final member of the task force is appointed.  Any vacancies in the membership of the task force shall be filled in the same manner as the original appointment.  A person filling such vacancy shall serve for the unexpired portion of the term of the succeeded member.  

h. The department and the department of consumer affairs may provide staff to assist the task force.

i. No member of the task force shall be removed from office except for cause and upon notice and hearing by the appropriate appointing official.  

j. Members of the task force shall serve without compensation and shall meet no less than once a month.  

k. No later than twelve months from the date all seven members of the task force are appointed, the task force shall submit to the mayor, the speaker of the council and the public advocate a report that shall include the findings and recommendations of the task force and all data made available to the task force by the New York state department of state concerning inspections of and enforcement against nail salons located in the city of New York.  Such report shall examine the health and safety conditions present in nail salons in the city, including but not limited to, the health problems experienced by nail salon employees that could be attributed to such employees’ work and work environment in a nail salon, the prevalence of the use of nail salon products that are unsafe or unhealthy, and the use of personal protective equipment by nail salon employees and customers. Such report shall be based on anonymous surveys, onsite observations, data from health care professionals and any other methods deemed appropriate by the task force in consultation with the department.  Such report shall also include demographic data on the age, race, ethnicity, gender and national origin of nail salon owners and employees. The report shall provide recommendations, if any, for improving the health and safety in nail salons. 

l. The task force shall dissolve upon submission of the report required by subdivision k of this section. 

§ 3. This local law shall take effect 180 days after its enactment into law, provided, however, that the commissioner of the department of health and mental hygiene shall take such actions, including the promulgation of rules, as are necessary for timely implementation of this local law, prior to such effective date, provided further that paragraph 3 of subdivision i of section 17-198 of the administrative code of the city of New York, as added by section one of this local law, shall be deemed repealed one year after such effective date, and provided further that subdivision e of section 17-198 of the administrative code of the city of New York, as added by section one of this local law, shall be deemed repealed four years after such effective date.
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Res. No. 534

Resolution calling upon the New York State Legislature to pass, and the Governor to sign, legislation amending the general business law to require periodic retraining of persons licensed to practice appearance enhancement and the Department of State to increase the number of health and safety inspectors who inspect appearance enhancement businesses 

By Council Members Espinal, Constantinides, Cohen, King, Lancman, Levine, Torres, Wills, Greenfield, Gibson and Rosenthal (by request of the Bronx Borough President)


Whereas, There are appearance enhancement businesses across New York City, which are frequented by New Yorkers in every borough; and 


Whereas, The State General Business Law defines appearance enhancement business as a business engaged in nail specialty, waxing, natural hair styling, esthetics and cosmetology; and


 Whereas, New York State requires that persons engaged in appearance enhancement must obtain a license to do this work; and 


Whereas, The Secretary of State has promulgated regulations for the appearance enhancement industry related to owner responsibility, hygienic practices, sanitary dress, sanitary facilities; and safety training; and 


Whereas, Pursuant to State regulations, applicants for appearance enhancement licenses must complete health and safety training for a specified number of hours at State approved institutions; and 


Whereas, State law allows applicants to show that they have a certain level of experience doing this work in lieu of completing training, including experience obtained from states and/or countries where formal training and licensing may not be required; and 


Whereas, Once licensed, no further training is required to maintain an appearance enhancement license; and 

Whereas, The City of New York is not responsible for inspecting businesses engaged in appearance enhancement for purposes of health and safety because the authority lies solely with the State; and  


Whereas, According to a policy report by New York City Public Advocate Letitia James titled, “How Safe Is Your Salon?” the Department of State only employs a total of 27 inspectors who are responsible for ensuring the health and safety of the nearly 5,000 nail salons alone, statewide; and

Whereas, Reports of unsanitary conditions and questions regarding the safety of the chemicals used at appearance enhancement businesses have recently surfaced; and 

Whereas, Requiring periodic training of appearance enhancement licensees and increasing the number of health and safety inspectors would promote more sanitary conditions at appearance enhancement businesses; and 


Whereas, The City of New York has a strong interest in ensuring that these businesses maintain sanitary conditions; now, therefore, be it


Resolved, That the Council of the City of New York calls upon the New York State Legislature to pass, and the Governor to sign, legislation amending the general business law to require periodic retraining of persons licensed to practice appearance enhancement and the Department of State to increase the number of health and safety inspectors who inspect appearance enhancement businesses. 

C.E.B. /I.M. 
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Res. No. 535

Resolution calling upon the New York State Legislature to pass, and the Governor to sign, legislation amending the General Business Law to authorize the New York City Department of Health and Mental Hygiene to enforce State health and safety regulations against appearance enhancement establishments and to allow the Department to create a letter grading system for these establishments 

By Council Members Espinal, Constantinides, Cohen, Lancman, Levine, Torres, Greenfield, Gibson, Rosenthal and King (by request of Bronx Borough President)


Whereas, New York State law authorizes the licensure of persons engaged in the practice of appearance enhancement which includes nail specialty, waxing, natural hair styling, esthetics and cosmetology as defined in the State General Business law; and  

Whereas, The Secretary of State has promulgated rules for appearance enhancement businesses related to owner responsibility, hygienic practices, sanitary dress, sanitary facilities, and safety training; and



Whereas, According to the U.S. Bureau of Statistics, appearance enhancement is a high growth industry and New York State is home to the second largest number of appearance enhancement workers in the United States; and


Whereas, There are growing health and safety concerns in the appearance enhancement industry, in particular, with respect to the toxic chemicals used in many beauty products and the danger of infections to costumers from insufficient sanitary practices; and 


Whereas, A more recent concern comes from  an advisory from the Occupational Safety and Health Administration warning of dangerously high levels of formaldehyde in many hair smoothing treatments; and 


Whereas, There are also concerns about exposures to the “toxic trio” (formaldehyde, dibutyl phthalate and toluene) commonly found in many nail products; and 


Whereas, These health concerns apply to  both consumers and workers, particularly to pregnant women, as toluene has been linked to birth defects and was banned by the European Union; and 


Whereas, Concerns of infection resulting from manicures and pedicures have been raised by medical and health professionals, including the potential for serious fungal, viral and bacterial infections, such as MRSA and Hepatitis, if proper hygienic precautions are not taken; and  


Whereas, The New York Department of State’s brochure, “Consumer Guide To Beauty Salons and Spas,” acknowledges the dangers from toxic chemicals and infection; and 


Whereas, According to the 2012 New York State Appearance Enhancement Advisory Meeting Summary, 11.5% of  the State’s appearance enhancement establishments inspected over the previous four years received violations and of these, 56% were referred for discipline for serious violations; and


Whereas, It is not clear that the State Department has a sufficient number of inspectors to address the thousands of hair and nail salons across the State; and


Whereas, Authorizing the New York City  Department of Health and Mental Hygiene to enforce State regulations against appearance enhancement establishments would increase inspection and enforcement at the local level; and 


Whereas, Empowering the New York City Department of Health and Mental Hygiene to create a letter grading system for appearance enhancement establishments would help to educate otherwise unwitting consumers to make more deliberative and informed decisions; and


Whereas, The City of New York is not responsible for inspecting businesses engaged in the practice of appearance enhancement for purposes of health and safety because the authority lies solely with the State; now, therefore, be it


Resolved, That the Council of the City of New York calls upon the New York State Legislature to pass, and the Governor to sign, legislation amending the General Business Law to authorize the New York City Department of Health and Mental Hygiene to enforce State health and safety regulations against appearance enhancement establishments and to allow the Department to create a letter grading system for these establishments.
_____
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