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I.
INTRODUCTION
On Tuesday, February 24, 2015, the Committee on Consumer Affairs, chaired by Council Member Rafael Espinal, will conduct a hearing on Introductory Bill Number 586 (“Int. No. 586”), a local law to amend the administrative code of the city of New York, in relation to signs, posters or placards that advertise gas prices. Those invited to attend include the Department of Consumer Affairs (“DCA”), consumer protection organizations, representatives of the retail gasoline industry, various chambers of commerce, and other interested parties.
II.
BACKGROUND
 Truth in advertising and transparency in pricing is especially important for necessary expenses and for goods with fluctuating prices. Filling up the gas tank is necessary for many of New York City’s working families and gas prices are always changing. After reaching a five-year low in January, reports predict that prices will again rise.
 According to the New York State Energy Research & Development Authority, regular grade gasoline averaged nearly $2.42 per gallon across New York State on February 16, 2015, down from about $3.68 at the same time last year.
 While global oil prices are predicted to remain relatively low in the first half of 2015,
 some industry experts predict costs will double by next winter.
 Given the unpredictable nature   of prices at the pump and the fact that gas is often an essential purchase, it is important that consumer protection regulations are enforced and that gasoline pricing policies are transparent.  
a. State and Local Regulation of Gas Stations Signage

Several provisions in State and local law address gasoline pricing and regulate the form and manner by which prices are disclosed in order to promote clear and accurate communication of information to consumers. 


The State Agriculture and Markets Law requires that the selling price per gallon of gasoline be posted on all dispensing devices, or gas pumps, from which gasoline is extracted.
 The law also requires the posting of multiple prices on a pump that offers more than one type or grade of gasoline for sale. A civil penalty of $100 is assessed for violating the law once and subsequent violations can be punished by fines of up to $500. The law authorizes DCA to enforce the provisions that relate to price posting at the pump.
 

New York City law imposes requirements on any signs, placard or other displays that advertise the sale of gasoline or diesel fuel. First, the law requires that any signage on the gas station premises that relates to price shall state the price in the unit of measure at which such product is customarily sold (i.e.: per gallon) and state the name, trade name, brand, mark, or symbol, and grade of the petroleum product being advertised.
 This requirement applies broadly to all signage, including posters and fliers that may be displayed on the premises.
 


Secondly, as of 2013, section 20-672(b) of the administrative code requires that all gas stations have a sign that discloses gas prices to drivers on the road.
 This road sign must state the name or brand, grade or quality, and the total selling price per gallon of the gasoline.
 The total selling price is defined as “the sum of the basic price per gallon plus all applicable taxes.”
 Once posted, sellers of gasoline must adhere to the prices posted on such road signs and are prohibited from raising the posted prices for a period of 24 hours once they are posted.
 The law also dictates the size and style of such postings, requiring that all numbers and letters relating to the price of the gasoline be the same size and that the font shall be black on white background.
 Significantly, the law requires that the road sign clearly disclose when the advertised total selling price is a discounted total selling price available only to purchases made in cash.
  
 

b. Cash Verses Credit Pricing and Local Law 9 of 2013 


The New York State General Business Law prohibits retailers from applying a surcharge to purchases made with a credit card.
 Nevertheless, State law does not prohibit retailers from applying discounts to their sales. Gas stations are permitted to charge a discounted price for gasoline purchases made in cash. Many gas stations do so, charging the higher “non-discounted” price on non-cash purchases to offset the processing fees (also known as “interchange” fees) incurred when a consumer uses a debit or credit card.


Many consumers are unaware that they might be charged a different price than advertised by the gasoline retailer on their road sign if the consumer uses a credit card to make the purchase. A 2008 investigation of gas stations launched by then-Attorney General Andrew Cuomo found that roughly one quarter of the 130 stations examined in the New York City area were engaged in such practices.
 Specifically, the Attorney General’s office found that the offending gas stations were “charging customers more for using a credit card [and] posting only the lower cash prices on their large, street-facing signs in order to lure patrons to their station and then charging them more at the pump.”
 The Attorney General’s office found that while some of the gas stations did include the word “cash” in their street-level signs, the font size was too small to be legible from the street.
 


The Council is keen to protect consumers from this practice. Local Law 9 of 2013 strengthened disclosure requirements on all signage at gas stations and, for the first time, required that all gas stations post a road sign visible to oncoming traffic that display the total selling price of gasoline with clear distinctions made as to the cash versus the credit card price.
 Following these amendments, the law now requires all gas stations in New York City to maintain a sign, poster or placard advertising the selling price of gasoline that is visible to drivers of approaching vehicles. It also requires all gas stations to clarify any price differences between cash and credit or debit purchases on such road signs, posters or placards. Further, it requires gas stations that charge cash-paying customers less than customers who pay with credit or debit cards to post the total selling price for each type of accepted payment. Finally, the Law requires that the language distinguishing the price for cash purchases from credit or debit purchases is written in letters no less than half the size of the numbers displaying the price.

III. ISSUES AND CONCERNS

After its passage, DCA promulgated rules pursuant to the Local Law 9 of 2013.
 Thereafter, the industry raised several concerns in response to these rules. Among these concerns, industry claimed that it is overly burdensome for some gas stations to put up road signs because of zoning restrictions, which make erecting a road sign a lengthy and costly process. Second, gas station operators have expressed a desire to erect LED illuminated road signs. The Committee responded to these concerns by hearing Introductory Bill Number 287 (“Int. No. 287”), which would allow for a waiver from the road sign requirement where such road sign would interfere with zoning requirements and would allow for road signs to be illuminated by LED lights. 
During the public hearing for Int. No. 287 on September 18, 2014, gas station owners and operators applauded provisions allowing for a waiver and permitting LED signs, but stressed other concerns with the current laws and rules governing road signs.
 Specifically, the industry felt that the minimum size requirements contained in current law are onerous and could pose a danger to drivers attempting to read a “bingo board” of information while driving.
 Further, the industry argued that the requirement to display prices for every form of acceptable payment is overly onerous.
 Int. No. 586 was introduced to respond to these additional concerns.
The Committee is eager to resolve these issues, and to clarify the law to ensure proper consumer disclosures and robust enforcement. 
IV. INT. NO. 586

Int. No. 586 would amend the Administrative Code related to gas station road signs in two ways.  First, the bill would set the minimum size of the required sign, poster or placard that advertises to drivers on the road at 36 inches in width and 48 inches height. The requirement is such that most signs already in use would be in compliance.   


Second, Int. No. 586 would provide that where such road sign advertises a total selling price that is discounted for purchases made in cash and/or other specified form of payment such sign must clearly disclose as much. This would ensure that the signs make clear to the consumer that the advertised price is available for only specified forms of payment.
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A LOCAL LAW

To amend the administrative code of the city of New York, in relation to signs, posters or placards that advertise gas prices.

Be it enacted by the Council as follows:

Section 1. Subdivision b of section 20-672 of the administrative code of the city of New York is amended to read as follows:

b. 1. In addition to any sign or placard required pursuant to subdivision five of section one hundred ninety-two of the agriculture and markets law, there shall be a sign, poster or placard clearly visible to drivers of approaching motor vehicles on the premises of every location at which gasoline and/or diesel motor fuel are sold or offered for sale. Such sign shall be [in a size and style to be determined by the commissioner] not less than 36 inches in width and 48 inches in height. Such sign, in addition to any other sign, poster or placard that advertises the selling price of gasoline and directly or indirectly refers to a premises where the advertised gasoline and/or diesel motor fuel are sold or offered for sale, shall state the name, trade name, brand, mark or symbol and grade or quality classification of such gasoline or diesel motor fuel, together with the total selling price per gallon. Total selling price shall be the sum of the basic price per gallon plus all applicable taxes. Such sign, poster or placard shall conform to the rules and regulations of all governmental agencies with jurisdiction as to structure and location.

[1]2. A retail dealer shall only sell at the total selling price. Any such price when posted may not be raised for a period of not less than twenty-four hours.

[2]3. Where the total selling price advertised on the sign, poster or placard required pursuant to paragraph one of this subdivision reflects a discounted rate for purchases made with cash or other specified form of non-cash payment and such discounted rate does not apply to [is less than the total selling price for] purchases made with [credit card, debit card or other] any other accepted form of non-cash payment, including credit card or debit card payment, such sign, poster or placard shall [state the total selling price for each type of accepted payment] clearly disclose that the advertised total selling price applies only to purchases made with cash or other such specified form of non-cash payment. Such sign, poster or placard shall clearly disclose all forms of payment for which the advertised total selling price is applicable. 

§ 2. This local law shall take effect one hundred twenty days after its enactment into law; provided, however, that the commissioner shall take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules. 
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