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Oversight – A Fair Deal for NYCHA? A Look at NYCHA’s Decision to Sell a Stake in Project-Based Section 8 Housing to Private Developers

I. Introduction

On February 10, 2015, the Committee on Public Housing, chaired by Council Member Ritchie Torres, will hold an oversight hearing entitled “A Fair Deal for NYCHA? A Look at NYCHA’s Decision to Sell a Stake in Project-Based Section 8 Housing to Private Developers.” Those invited to testify include the New York City Housing Authority (“NYCHA”) and interested members of the public, including public housing advocates and residents.

II. Background on NYCHA and Public Housing
Former New York City Mayor Fiorello La Guardia created NYCHA in 1934 – three years before the advent of federal public housing.
 NYCHA originally served two purposes: (1) to provide low-cost housing for middle-class, working families temporarily unemployed because of the Depression and (2) to bolster the lagging economy by creating jobs for the building trades.
 Later, NYCHA’s purpose evolved into providing safe, decent housing for families with the lowest incomes.

The first NYCHA development – “First Houses” – was built in 1935 and contained 123 public housing units.
 By 1942, NYCHA had 12 developments and 13,180 units.
 Today, NYCHA has 334 developments, 2,563 buildings, and 178,557 public housing units, making it the largest public housing authority in North America.
 NYCHA also administers Section 8 affordable housing vouchers.
 All told, NYCHA serves a community of 615,199 people, roughly the population of Boston.
 

NYCHA is a “public benefit corporation,”
 a “public housing agency” under the United States Housing Act of 1937,
 an “authority” under the New York State Public Housing Law,
 and, for certain purposes, a City agency.
 In addition to applicable federal and state law, NYCHA must abide by the City’s laws and rules related to planning, zoning, sanitation, building, and housing maintenance standards.
 
III. Background on NYCHA’s Section 8 Program

The Housing Choice Voucher Program, also known as the Section 8 program, is the federal government's major program for assisting very low-income families, the elderly, and the disabled to afford decent, safe, and sanitary housing.
 The program, created by the Housing and Community Development Act of 1974, is funded by the United States Department of Housing and Urban Development (“HUD”) and administered by local housing authorities.
 In New York City, the two local housing authorities that administer the Section 8 program are NYCHA and the Department of Housing Preservation and Development (“HPD”).
 NYCHA administers approximately 92,000 Section 8 vouchers
 and HPD administers approximately 26,000 Section 8 vouchers.
 There are currently 121,999 families on the waiting list for NYCHA’s Section 8 program.
 Due to a lack of sufficient funding, the waiting list for NYCHA’s Section 8 program is currently closed and they are not issuing any new vouchers. The number of vouchers NYCHA is able to fund has continuously declined; NYCHA lost approximately 3,000 vouchers in 2014.
 HPD generally targets its vouchers to very specific populations of New Yorkers, including homeless households and households affected by HPD renovations.
 
The Section 8 program has two distinct components: (1) a tenant-based rental subsidy that provides participants with a supplement to their income which allows them to choose any privately owned housing that meets the requirements of the program
 and (2) project-based assistance for participants who live in specific housing developments or units.
 The former voucher is attached to a participating tenant and is portable while the latter voucher is attached to a specific development or unit and is not portable. Section 8 participants, including tenant-based and project-based participants, typically pay landlords 30% of their household income towards the amount of rent contracted for with the landlord; the administering agency pays the remainder of the contract rent. 

Funding for the Section 8 program is based upon annual federal appropriations. HUD determines the voucher cap and allocation for each local housing authority based on a formula which includes the administering authority’s utilization rates during the prior fiscal year.
 There is no specific funding allocated for project-based Section 8 assistance, but HUD allows local housing authorities to use up to 20 percent of their total annual voucher assistance for project-based vouchers.
 HUD does not provide any capital funding for the project-based developments.
NYCHA currently owns six project-based Section 8 developments, which have project-based Section 8 assistance attached to them: Bronxchester in the Bronx; Saratoga Square in Brooklyn; and Campos Plaza I, East 120th Street Rehab, East 4th Street Rehab and Milbank-Frawley in Manhattan.
 The six buildings consist of approximately 874 apartments and house more than 2,000 residents.
 According to NYCHA, the average income of the residents is $19,000 per household. See map attached as Attachment A.
IV. The Triborough Preservation LLC Deal

According to NYCHA, its six project-based Section 8 developments were in need of major improvements and repairs but NYCHA lacked sufficient capital funds to make the improvements and repairs. As a result, in late 2014, the Wall Street Journal reported that NYCHA had closed a deal with L+M Development Partners Inc. (“L+M”) and BFC Partners (“BFC”) (hereafter referred to collectively as the “developers”) to obtain capital funding for those developments in exchange for giving the developers a fifty percent beneficial ownership stake in the properties.
 L+M
 and BFC
 are housing developers that have worked on several affordable housing projects in the City.
 Under the deal, NYCHA and the developers have formed a Limited Liability Company (“LLC”) called Triborough Preservation LLC (“Triborough”) that will rehabilitate, manage, and be the beneficial owner of the properties over a regulatory period of at least 30 years.
 Triborough, which is 50% controlled by NYCHA and 50% controlled by the developers, is the main corporate vehicle for the deal. According to NYCHA, while it will no longer be the landlord for the properties, it will continue to be the legal owner of the properties, will influence Triborough’s decisions as a member of the LLC, and will retain a right of first refusal at the end of the agreement term.   
A. Project Financing 
According to NYCHA, the $465 million deal is being financed by a $235 million mortgage loan raised from the sale of tax exempt bonds from the Housing Development Corporation (“HDC”) and serviced by Wells Fargo; $150 million in proceeds from the sale of Low Income Housing Tax Credits (“LIHTC”) that HPD allocated to Triborough and which Triborough will sell to an entity created by Wells Fargo; and additional seller financing and deferred developer fees, which will be paid back with interest over the term of the agreement with net cash flow. In addition to tax credits and tax exempt bonds, the properties will receive a partial tax exemption from real estate taxes for 30 years in accordance with Section 420-c of the Real Property Tax Law.
  

According to NYCHA, the $465 million will be used for the following: (1) NYCHA will receive approximately $300 million as the acquisition price for the properties – $150 million at closing, an additional $100 million once the rehabilitation of the properties is complete, and another $50 million through net cash flow over fifteen years; (2) approximately $80 million will go toward the rehabilitation of the developments; (3) approximately $32 million will go toward soft costs such as architecture, engineering, and fees; (4) approximately $7 million will be kept in reserves; and (5) $46 million will go toward developer fees, which will be split by NYCHA and the developers and paid out through net cash flow over the term of the agreement. NYCHA estimates that the amount of fees the private developers will collect will equal $30 million (half of $46 million, plus interest) over the agreement term. A chart summarizing the uses of funds is attached as Attachment B.

The revenue source supporting the debt is the rents paid by the tenants and HUD Section 8 Housing Assistance Payment (HAP) contracts. Triborough and NYCHA have signed 20-year HAP contracts with HUD for each of the properties, guaranteeing an increased Section 8 subsidy through January 1, 2035.
 NYCHA anticipates that HUD will renew the HAP contracts in 2035 to continue the subsidy through the end of the 30-year term of the deal. Net cash flow as referenced above is rents and subsidy less operating expenses less debt payments.  
B. Rent Restrictions
Rents will be subject to the provisions of the Section 8 HAP contracts, rent stabilization, LIHTC requirements (hereafter referred to as “the occupancy restrictions”). All of the units will be required to be affordable to households earning no more than 60% of Area Median Income (AMI), which is currently $50,340 for a family of four.
 Pursuant to the terms of a regulatory agreement between HDC, HPD and Triborough, the occupancy restrictions will remain in effect for as long as the bonds are outstanding and for a minimum of 30 years. After the bond period ends, the regulatory agreement requires the units to remain rent stabilized.
 
C. Scope of Rehabilitation Work
Triborough has entered into a development agreement with Triborough Preservation Developer LLC, which also consists of NYCHA and the developers, to manage the rehabilitation work. Approximately $80 million of the transaction will be used to rehabilitate the properties, costing an estimated $90,000 per unit. NYCHA estimates that the 5-year capital needs of the properties total $48 million and the 15-year capital needs total $100 million, and that by investing $80 million now it can reduce long-term costs for the properties. Before the Triborough deal, NYCHA states that it had only allocated approximately $10 million for capital improvements to these properties. A chart of the 5-year capital needs is attached as Attachment C.
The rehabilitation work, which will begin in 2015 and is estimated to be completed in 2017, will consist of, but will not be limited to, mechanical and electric systems upgrades, roof and brick repair, apartment modernization including kitchen and bathroom replacements, lobby and common area upgrades, security system enhancements, and energy efficiency upgrades.
 
D. Management Structure
In June 2013, NYCHA put out a request for proposals (RFP) for a co-development partner to rehabilitate and manage its six project-based Section 8 developments. According to NYCHA, L+M PDP Triborough Preservation LLC, a joint venture between entities controlled by L+M and Preservation Development Partners, the preservation arm of BFC, was selected through the competitive bidding process in June 2014 after the initial top bidder dropped out of the deal.  NYCHA and L+M PDP Triborough Preservation LLC then formed Triborough Preservation LLC. NYCHA has entered into a management operating agreement and a developer operating agreement with L+M PDP Triborough Preservation LLC detailing the share of the development fee and cash flow to be shared between the parties.
 The organization chart for the deal is attached as Attachment D.
According to HDC, L+M and its affiliates have developed or rehabilitated over 15,000 units in the New York City Metropolitan area at a cost in excess of $3 billion. The principals of L+M are Ronald Moelis and Sanford Loewentheil.
 Preservation Development Partners is the preservation arm of BFC and was formed in early 2011 between BFC and K&R Preservation. According to HDC, BFC Partners and K&R Preservation have constructed or preserved thousands of rental and home ownership units in New York City, including the rehabilitation of over 500 units of Section 8 housing. BFC Partners is owned by Donald Cappocia, Joseph Ferrara and Brandon Baron. K&R Preservation is owned by Francine Kellman and Brian Raddock.


C+C Apartment Management (C+C), an entity controlled by L+M, will take over property management. According to NYCHA, the 16 caretakers of the properties who are currently employed by NYCHA will be relocated to other NYCHA developments. In their place, C+C will hire on-site property managers and on-site superintendents for all of the properties, which was previously only the case at two of the six properties.  NYCHA has explained that, not including the units in this transaction, C+C manages over 9,500 residential units, of which approximately 16% are project-based Section 8 units. 
V. Concerns with the Triborough Preservation LLC Deal
There are three main concerns raised by the Triborough deal. First, what will happen to the properties at the expiration of the 30-year agreement term? Will they remain affordable to low-income tenants? Second, how will this deal affect current tenants at the properties? How will the rehabilitation work affect the quality of life of tenants? Third, will this deal create good jobs? What is the labor record of the developers? Given NYCHA’s interest in pursuing more public-private partnerships like the Triborough deal in the future, it is important to take a critical look at these issues. The Committee expects NYCHA to address each of these concerns at the hearing.
A. Loss of Affordable Housing Concerns
One of the main concerns with the Triborough deal is whether the properties will remain affordable to low-income tenants after the 30-year agreement term. The deal is the first of its kind for NYCHA, so there is no precedent to determine what NYCHA will do in 30 years when the agreement expires. In order to evaluate what could potentially happen in 30 years, we can look at what has happened with other tax incentivized affordable housing properties, such as LIHTC and Mitchell-Lama, at the expiration of their regulatory terms. 
In 2012, HUD released a study titled, What Happens to Low-Income Housing Tax Credit Properties at Year 15 and Beyond, to study whether properties enrolled in the LIHTC program remained affordable, factors that influenced a property owner’s decision to opt out of the program, and the type of properties that remained affordable. The study found that since 1986, property owners have created and preserved over 2.2 million units through the LIHTC program in the United States. Through interviews and data analysis, the study concluded that most LIHTC properties remained affordable after completing the compliance period, but the properties most likely to shift from affordable housing to market rate were units in strong housing markets.

With a vacancy rate of just 3.12%, New York City has a strong housing market which generally incentivizes owners to opt out of affordable housing programs and reduces the availability of low-income housing.
 In the case of the Mitchell-Lama program, a tax incentive program created by New York State in 1955, only 78 properties (32,900 units) of the 271 properties (139,428 units) developed in New York City through the program remain in the program.
 It is estimated that by the beginning of 2017, New York City may lose approximately 11,000 affordable housing units per year due to owners opting out of affordable housing programs.
 To preserve these units, government agencies must use limited funds to incentivize property owners to stay in the affordable housing programs.
 Because of the high need for affordable housing units and substantial pressure placed on agencies by elected officials, housing advocates, and constituents to extend properties’ affordability periods, property owners have a significant advantage when negotiating renewal of affordability requirements. Agencies are also at a disadvantage because they do not know how much money a property owner is willing to spend on a given project.
 
Tenant advocates have reported that some property owners who have opted out of Mitchell-Lama developments have attempted to evict tenants after leaving the program in order to replace the original lower income tenants with a new group of higher income households.
 Tenant advocates also claim that over 50,000 apartments, including 16 former Mitchell-Lama buildings, are currently held by predatory equity firms, which are investment companies that purchase low and middle-income buildings at over-leveraged prices with the goal of raising rents to support the mortgage.

At the hearing, the Committee expects NYCHA to detail the steps it is taking to mitigate concerns about the potential loss of affordable housing at the expiration of the 30-year agreement term. Although NYCHA has explained that the properties will remain rent stabilized and that NYCHA has a right of first refusal to buy back the properties at the expiration of the agreement, the Committee would like to know what other safeguards are in place to ensure the long-term affordability of the properties. 
B. Tenant Concerns
A second major concern with the Triborough deal is the impact on the current tenants. Rent restrictions will be in place through the 30-year agreement term and the properties will remain rent stabilized after the agreement expires, but tenants will also be impacted in other ways. 
According to NYCHA, it began to engage with residents about the possibility of the deal happening two years before the RFP went out. Once the co-development partners were selected, NYCHA held meetings with the tenant associations at the properties to update them on progress. NYCHA says that it has assured residents that there will be no change in rental payments as a result of the deal and that tenant protections will be consistent with that of any other Section 8 tenant. In addition, NYCHA has stated that if a tenant must be relocated due to the rehabilitation work, it will be temporary and at no cost to the tenant. Finally, NYCHA has stated that the community facilities will remain open and the tenant associations at the properties will be allowed to continue. However, the tenant associations will be given a one-year transition period, after which they will no longer be part of the Resident Advisory Board and will no longer be eligible for Tenant Participation Activity (TPA) funds.

The Committee has concerns about the level of resident engagement that occurred during the negotiation of the deal. The Committee would also like NYCHA to describe any ongoing engagement with residents that will take place as the rehabilitation work is done. Finally, the Committee is concerned about the potential loss of tenant institutions like community centers and tenant associations. At the hearing, the Committee expects to hear about what actions NYCHA is taking to ensure that residents remain engaged and tenant institutions are not lost.  
Additionally, the Committee has concerns about the impact of the rehabilitation work on the quality of life of the tenants. NYCHA has said that if a tenant must be relocated, that relocation will be temporary and at no cost to the tenant. However, based on NYCHA’s delayed Prospect Plaza rehabilitation project in Brownsville, where 1,500 residents were relocated in 2000 and only a fraction of which have since returned,
 the Committee has concerns about whether “temporary” relocations are indeed temporary and whether the rehabilitation work will be completed on schedule. The Committee also expects to hear about what safeguards NYCHA and the developers will put in place to protect tenants during the rehabilitation work.   
Moreover, the Committee has specific concerns about the construction quality and tenant relationship record of BFC. In 2012, residents of a city-subsidized co-op in Harlem – that was built by BFC Partners in 2002 – sent a letter to HPD complaining of structural deficiencies and leaks.
 In response, BFC filed a $4.25 million defamation suit against the complaining homeowners.
 A Manhattan Supreme Court judge dismissed that lawsuit in November 2014, stating that “the complaint must . . . be dismissed as the factual allegations it contains do not support a single cause of action it asserts.”
 The Committee is concerned about NYCHA’s selection of BFC as a partner on the Triborough deal in spite of these allegations of poor construction work and poor tenant relationships. At the hearing, the Committee expects NYCHA to discuss its developer selection process and how it will ensure quality work. 
C. Labor Concerns
A third major concern centers on labor practices of the developers in the Triborough deal. NYCHA has said that the rehabilitation work will not be subject to NYCHA’s Project Labor Agreement,
 which means that Triborough does not have to use union workers to do the rehabilitation work. Instead, to ensure resident hiring, NYCHA has stated that Triborough has agreed to provide no-cost construction industry education and training to qualified residents through a partnership with a nonprofit organization called Building Skills NY.
 The organization offers an 8-10 week course with training in construction skills, green practices, basic blueprint reading, construction safety certificate training, and the rules and regulations of the federal Occupational Safety and Health Administration (“OSHA”). According to NYCHA, Triborough has been working with NYCHA’s Office of Economic Empowerment and Sustainability to identify the residents they will hire.  At the hearing, the Committee expects to learn about the Building Skills program, how many residents Triborough anticipates hiring through the program, and the types of construction jobs that will be created by the rehabilitation work.
Due to the absence of a labor agreement, the Committee is specifically concerned about allegations that some of the subcontractors that L+M and BFC have engaged in the past have failed to pay employees prevailing wages, or required wage kickbacks, and created dangerous working conditions.
 It has been reported that L+M uses contractors flagged by HPD for “enhanced review,” which is HPD’s designation for contractors who have not lived up to their statutory and/or contractual obligations.
 One of L+M’s alleged subcontractors under “enhanced review,” MC&O Contracting, has allegedly been fined $266,000 by OSHA for dangerous work-site conditions in 14 incidents since 2004
 and has been accused of underpaying its workers.
 The Committee is concerned about the labor record of the contractors who might be selected to complete the rehabilitation work. Because the rehabilitation work in the Triborough deal will not be subject to NYCHA’s Project Labor Agreement which guarantees certain worker protections, in the absence of safeguards like a labor agreement and express worker protections, more scrutiny will be needed. At the hearing, the Committee expects NYCHA to discuss the considerations given to the labor records of contractors used by L+M and BFC and how it will ensure worker protections during the rehabilitation of the properties.   
Attachment A
NYCHA Project-Based Section 8 Developments
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Source: NYCHA Development Data Book.
Attachment B
Use of Funds
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Total
HDC Perm Debt 235,000,000
LIHTC Proceeds 150,280,960
Sellers Note 45,807,195
Deferred Developer Fee 34,341,503
Total Sources 465,429,658
Uses of Funds

Total
Acquisition/Assumption of Debt 300,000,000
Hard Cost (incl. contingency) 79,200,000
Soft Cost (incl. contingency) 31970275
Resenes 7648197
Developer Fee 46,611,186
Total Uses 465,429,658





Source: NYCHA; “hard costs” include the costs of the rehabilitation and “soft costs” include architecture, engineering, and fees.
Attachment C
Capital Needs at Section 8 Properties
Currently, the properties do not receive federal capital funds but require approximately $48 million of five-year capital work. 

According to NYCHA, the $80 million of rehabilitation work will bring the properties up to a good state of repair and allow for resiliency and sustainability.
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Source: NYCHA.
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