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Oversight: A Review of the 421-a Tax Benefit Program.
INTRODUCTION
On January 29, 2014, the Committee on Housing and Buildings, chaired by Council Member Jumaane D. Williams, will hold an oversight hearing entitled “A Review of the 421-a Tax Benefit Program.” The Committee expects to receive testimony from representatives of the Administration, housing advocates, legal service providers, members of the real estate industry, and other interested members of the public.
BACKGROUND
In 1971, the State enacted section 421-a of the New York State Real Property Tax Law (421-a program) in response to a housing and construction slump.
 The program originally provided a ten-year tax exemption for residential development on land that, three months before construction began, was vacant, predominantly vacant, underutilized or improved with a non-conforming use.
  During the construction period, and the first two years of the ten-year exemption period, there was a total exemption from taxes on the increased value of the land and on the value of improvements made to the land.
 The value of the exemption then decreased every two years for the rest of the period.
 The original 421-a program also required that rents for the first occupants be at least 15% less than those in comparable newly constructed units.
  
The 421-a program has been regularly renewed since 1971 and at each renewal changes have been made to the program to address the State’s and the City’s changing needs.  

Legislative History: 1971-2005
One of the first significant amendments to the 421-a program was to provide cities with some local control over the program. In 1981, the State Legislature granted the City’s Department of Housing Preservation and Development (HPD) the authority to create Geographic Exclusion Areas (GEAs) that would be ineligible for the 421-a program because such areas either (1) no longer had a significant need for tax incentives or (2) should be used primarily for non-residential construction.
 And in 1983, the State generally authorized certain cities (including New York City) to enact local laws to “restrict, limit or condition the eligibility, scope or amount” of 421-a benefits awarded.
 
In 1984, the City used its new powers to enact Local Law 78 adding certain parts of Manhattan to the GEA. This law also provided that 421-a benefits were available to new multiple dwellings constructed in the GEA only if construction was carried out with substantial government assistance or if at least 20% of the units located on-site were affordable to low- and moderate-income households.

In 1989, the City enacted Local Law 97, which allowed new multiple dwellings constructed in the GEA to qualify for the 421-a program by creating or substantially rehabilitating off-site affordable housing.
 Developers were given “negotiable certificates” for affordable housing they constructed, and these certificates could be redeemed to qualify market rate units in the GEA for 421-a benefits.
  Other developers seeking to build within the GEA could then buy these negotiable certificates and redeem them to receive the benefits.

The State also provided for alternative exemption periods based on the location of developments and the provision of affordable units.  Thus, properties within the GEA who chose to buy negotiable certificates were only eligible for the 10-year tax exemption while developers within the GEA that provided on-site affordable housing were eligible for a 20-year exemption.
 Projects outside of the GEA were eligible for a 15-year exemption, unless they were located in (1) a neighborhood preservation program area, (2) an area eligible for mortgage insurance provided by the Rehabilitation Mortgage Insurance Corporation, or (3) an area receiving funding for a neighborhood preservation project under the Neighborhood Reinvestment Corporation Act, in which case they were eligible for a 25-year exemption.
 Developers outside the GEA could also qualify for a 25-year tax exemption if the construction was carried out with substantial assistance from any federal, state, or local agency or instrumentality or if they agreed to set aside at least 20% of the units in the building as affordable housing.
  
Legislative History: The 2006-2007 Amendments 


In 2006 and 2007, both the City and State made significant changes to the 421-a program.
 The majority of these changes took effect December 28, 2007. 
One of the major changes was a significant expansion of the GEA.
 Previously, the GEA encompassed Manhattan from roughly 14th Street to 96th Street and the Greenpoint/Williamsburg areas of Brooklyn.
 After the 2006 amendments, the GEA encompassed the following areas: 

· The Bronx: Portions of Claremont and Crotona Park;

· Queens: Portions of Long Island City, Astoria, Woodside, Jackson Heights, and the East River Waterfront;

· Staten Island: Portions of St. George, Stapleton, New Brighton, and Port Richmond;
· Brooklyn: Downtown Brooklyn, portions of Red Hook, Sunset Park, East Williamsburg, Bushwick, East New York, Crown Heights; and

· Manhattan: All of Manhattan.

Another substantial change was the elimination of the negotiable certificate program.
 After the 2006-2007 amendments took effect, developments within the GEA were only eligible for 421-a benefits if they provided on-site affordable housing or were built with substantial government assistance.
  To address affordable housing outside of GEAs, the amendments authorized HPD to create a dedicated fund to encourage such housing.
  In March 2010, the City and the Battery Park City Authority (BPCA) signed an agreement to each provide $200 million to that fund.
 

The 2006-2007 amendments also (1) limited the 25-year tax exemption to developments outside the GEA which provided on-site affordable housing or were built with substantial government assistance
 and (2) required that affordable rental units in the GEA remain rent-stabilized for 35 years after the completion of construction.

Finally, the 2006-2007 amendments limited eligibility for the 421-a program to applicants that agreed to pay all building service workers a prevailing wage for the duration of the exemption.
  This limitation does not apply, however, to buildings that (1) have fewer than 50 dwelling units or (2) have at least 50% of the dwelling units affordable to those at or below 125% of AMI.
 


There were no significant changes made to the program after the 2006 amendments. 
ISSUES
According to the Department of Finance, in 2014, the 421-a tax exemption applied to 162,741 residential units
 and cost the City over $1 billion in tax dollars.
 With the program set to expire in June 2015, the State and City must decide how to proceed with the program. This has led to a great deal of discussion about whether the program should be extended and, if so, what reforms should be made. Some examples of the ideas discussed are summarized below.  
The Mayor’s Affordable Housing Plan
The Mayor’s Housing Plan advocates for reforming the 421-a program to prevent so-called “double dipping” in which developers qualify for benefits from several affordable housing programs using the same affordable units.
 The Plan suggests that where affordable units qualify for multiple subsidies, the 421-a program should be altered so that it is only available if the developer agrees to produce more affordable housing than would otherwise be required, or agrees to target lower income levels or larger household sizes.

The Independent Budget Office Report
The Independent Budget Office (IBO) has suggested limiting 421-a benefits for cooperative and condominium owners where the coop or condo is not being used a primary residence.
 The IBO report suggests that, based upon the City’s experience with the Cooperative and Condominium Tax Abatement,
 a significant percentage of coops and condos are probably not being used as a primary residence. IBO argues that these coops and condos should not be eligible for the 421-a program, and that excluding them could result in a $5 million dollar savings to the City.

Other Advocates 


The press reports that some advocates have called for the City and State to eliminate the 421-a program in its entirety.
 They claim that the 421-a program has become an inefficient way to provide affordable housing and that it primarily benefits market-rate housing.
 Accordingly, they believe that the money lost through the tax exemption would be better used on direct subsidy programs aimed at encouraging the creation or preservation of affordable housing.
 
CONCLUSION

 The 421-a program has gone through many changes in the more than 40 years since it was originally enacted. This hearing will allow the Committee to explore the history of the 421-a program and consider its effectiveness in its current form. It will also afford the Committee and the Council the opportunity to hear from housing advocates, legal services providers, members of the real estate industry, and the general public regarding what, if any, legislative changes should be considered if the program is to be extended.  
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